
April 4, 201 {\ 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. B. Chase 'Griffith 
Brown & Hofmeister, L.L.P. 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

Dear Mr. Griffith: 

0R2011-04606 

You ask whether certain information is subject to required public disclosure under the 
Public hlfonn~tion Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#413466. 

The McKilmey Police Department (the "department ") received a request for a specified case 
number and all employment records, including tennination or separation documents, 
peliaining to:il. named fonner officer. You state the department has released some of the 
reqllested inf9nnation. You claim that the remaining infOlmation is excepted from 
disclosureuD,tl(;r sections 552.101, 552.117, 552.130, and 552.147 ofthe Government Code. 
We have cOli~idered the exceptions you claim and reviewed the submitted information. 

Section 552.191 ofthe Government Code excepts from disclosure "infonnation considered 
to be confideBtial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1'01. SectiOll'552.101 of the Government Code encompasses section 411.083 
of the Government Code, which pertains, to criminal history record infonnation ("CHRl") 
generated by ,the National Crime fufonnation Center or by the Texas Crime hlfonnation 
Center. Title:28, pali 20 ofthe Code of Federal Regulations governs the release of CHR! 
that state agelicies obtain fl.·om the federal government or other states. See Open Records 
Decision No.565 (1990). The federal regulations allow each state to follow its individual 
law with respect to CHRl it generates. See id. Section 411.083 of the Govennnent Code 
deems confid~ntial CHRI that the Department of Public Safety ("DPS") maintains, except 
DPS may dis~eminate this infonnation in accordance with chapter 411, subchapter F ofthe 
Govennnentipode.1 See Gov't Code § 411.083. Sections 411.083(b)(1) alld 411.089(a) 

lAltho~gh you raise section 411.085 of thee Government Code, that provisioll merely provides the 
penalties for the "Unauthorized Obtaining, Use, or Disclosure of Criminal History Record Information." Gov"t 
Code § 411.085-,\ Section 411.083 is applicable to the dissemination of CHRl. 
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authorize a climina1justice agency to obtain CHRI; however, a climinaljustice agency may 
only release CHRI to another criminal justice agency for a criminal justice purpose. See id. 
§ 411.089(b)(1). Other entities specified in chapter 411 ofthe Govemment Code are entitled 
to obtain CHRI fi-om DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Furthennore, any CHRI obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 ofthe Govemment Code in conjunction with Govemment 
Code chapter 411, subchapter F. However, we note that driving record infonnation is not 
made confidential by the confidentiality provisions that govem CHRI. See id. § 411.082 
(2)(B) (definition of CHRI does not include driving record infonnation). We also note that 
section 411.083 does not apply to active wan"ant infonnation or other infonnation relating 
to one's ClUTent involvement with the criminal justice system. See id. § 411.081(b) (police 
depruiment allowed to disclose information pertaining to person's ClUTent involvement in the 
criminaljustice system). Upon review, we conclude the depruimentmust withhold the CHRI 
we marked under section 552.101 in conjunction with section 411.083 and federal law. 
However, we ;find no portion of the remaining infonnation constitutes CHRI and none of it 
may be withheld under section 552.101 in conjlllction with chapter 411. 

Section 552.1:01 of the Govemment Code also encompasses section 611. 002( a) of the Health 
and Safety CQde. Section 611.002(a) provides "[c]ommunications between a patient and a 
professional, cmd records of the identity, diagnosis, evaluation, or treatment of a patient that 
me created oJ. maintained by a professional, are confidential." Health & Safety Code 
§ 611.002(a). Section611.001 defines a "professional" as (1) a person authorized to practice 
medicine, (2): a person licensed or certified by the state to diagnose, evaluate or treat mental 
or emotional :conditions or disorders, or (3) a person the patient reasonably believes is 
authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 ruld 611.0045 
provide for aCgess to mental health records only by certain individuals. See ORD 565. These 
sections pennit disclosure of mental health records to apatient, a person authorized to act on 
the patient's "behalf, or a person who has the written consent of the patient. See Health & 
Safety Code M 611.004, .0045. Upon review, we find portions ofthe remaining information 
consist of mefltal health records. Accordingly, the department must withhold the mental 
health record$; which we have marked, pursuant to section 552.101 in conjunction with 
section 611.092(a). 

'. \/. 

We note thel"emaining responsive infonnation contains an L-2 Declaration of Medical 
Condition form and rul L-3 Declmation of Psychological ruld Emotional Health fonn required 
by the Texa~ Commission on Law Enforcement Officer Struldards and Education 
("TCLEOSE"). These fonns are confidential under section 1701.306 of the Occupations 
Code, which provides the following: 

(a) TCLEOSE may not issue a license to a person as an officer or COlUlty 
jailer Wlless the person is exrunined by: 

',i 
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'i: (1) a licensed psychologist or by a psychiatrist who declares in 
':~ writing that the person is in satisfactory psychological and emotional 
f' health to serve as the type of officer for which a license is sought; and 

,~' (2) a licensed physician who declares in writing that the person does 
.~,. not show any trace of drug dependency or illegal chug use after a 
:,; physical examination, blood test, or other medical test. 
, •. 1 

(b) hI agency hiring a person for whom a license as an officer or county 
jailer'is sought shall select the examining physician and the examining 
psychQlogist or psychiatrist. The agency shall prepare a report of each 
declar'ation required by Subsection (a) and shall maintain a copy ofthe report 
on fil~: in a fonnat readily accessible to [TCLEOSE]. A declaration is not 
publicjinfolmation. 

Occ. Code § 1701.306(a), (b). Upon review, we find the department must withhold the L-2 
Declaration df Medical Condition and L-3 Declaration of Psychological and Emotional 
Health forrns!~e have marked lUlder section 552.101 in conjlUlction with section 1701.306 
of the Occup~tions Code. 

",", 

Section 552. 1,01 also encompasses section 1701.454 of the Occupations Code, which governs 
the release o£reports or: statements submitted to TCLEOSE. Section 1701.454 provides as 
follows': ' , 

(a) A report or statement submitted to [TCLEOSE] under tIns subchapter is 
confidential and is not subj ect to disclosure under Chapter 552, 'Govel11ment 
Code"unless the person resigned' or was terminated due to substantiated 
incid~J.1ts of excessive force or violations of the law other than traffic 
offenses. d, 

(b) Ei~ept as provided by tIns subchapter, a [TCLEOSE] member or other 
persop.: may not release the contents of a report or statement submitted under 
this sl.}pchapter. 

:j 

Id. § 1701.4$4. The responsive infonnation contains an F-5 ("Report of Separation of 
Licensee") report, which does not indicate the officer at issue resigned or was tenninated due 
to substantiated incidents of excessive force or violations of the law other than traffic 
offenses. Th¢:refore, the depaliment must withhold the F-5 repOli we marked pursuant to 
section 552.101 of the Govenunent Code in conjunction with section 1701.454 of the 
Occupations (:ode. 

Section 552,:101 also encompasses section 1703.306 of the Occupations Code. 
Section 1703)06 provides as follows: 

',:,' 
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(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the p;erson, may not disclose infonnation acquired from a polygraph 
examination to another person other than: 

'.' (1) the examinee or any other person specifically designated in 
: writing by the examinee; 

',: (2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
, licenses a polygraph examiner or supervises or controls a polygraph 

examiner's activities; 

, (4) another polygraph examiner in private consultation; or 

; (5) any other person required by due process oflaw. 

(b) The [Texas Department of Licensing and Regulation] or any other 
govemmental agency that acquires infonnation from a polygraph examination 
under this section shall maint<:J.in the confidentiality ofthe infonnation. 

(c) A polygraph examiner to whom information acquired fl.-om a polygraph 
examination is disclosed under Subsection (a)( 4) may not disclose the 
infoniiation except as provided by this section. 

Id. § 1703.306. A portion ofthe remaining information, which we have marked, consists of 
information acquired from polygraph examinations subject to section 1703.306. The 
requestor does not appear to fall into any ofthe categories of individuals who are authorized 
to receive the polygraph information tmder section 1703.306(a). Accordingly, the 
department 111USt withhold the marked polygraph information tmder section 552.101 in 
conjunction ~ith section 1703.306 of the Occupations Code. 

Section 552.101 of the Govemment Code also encompasses the common-law right of 
privacy, whic1~ protects infonnation that is (1) highly intimate or embalTassing, such that its 
release would be highly objectionable to a reasonable person, and (2) not of legitimate 
concem to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 
(Tex. 1976). :I'o demonstrate the applicability of common-law privacy, both prongs of this 
test must be i'~stablished. See id. at 681-82. This office has fotmd personal financial 
infonnation;tj.ot relating to the financial transaction between' an individual and a 
govemmentalbody is excepted from public disclosure under common-law privacy. See 
Open Records. Decision Nos. 600, 545 (1990). Upon review, we find the infonnation we 
have marked ~s highly intimate or embalTassing and of no legitimate concem to the public. 
Accordingly, :;.tlie department must withhold the information we have marked tmder 
section 552.101 in conjunction with common-law privacy. 

I 
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We note the submitted infonnation includes infonnation that is excepted from disclosure 
under sectio~l 552.102(a) of the Govenllnent Code. Section 552.102(a) excepts from 
disclosure "infonnation in a personnel file, the disclosure of which would constitute a clearly 
lU1walTanted iilVasion of personal privacy." Gov't Code § 552.1 02( a). The Texas Supreme 
Court recently held section 552.1 02( a) excepts fi:om disclosure the dates of birth of state 
employees in" the payroll database of the Texas Comptroller of Public AccOlmts. Tex. 
Comptroller o/Pub. Accounts v. Attorney Gen. o/Tex. & The Dallas Morning News, Ltd., 
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having carefully reviewed the 
information at issue, we have marked the infonnation that must be withheld under 
section 552.102(a) ofthe Govel11ment Code. 

You assert p.ortions of the remaining infonnation are excepted fi:om disclosure under 
section552.117 ofthe Goverrunent Code. Section 552.117(a)(2) excepts from disclosure the 
home address, home telephone number, sqcial security number, and family member 
infonnation of a peace officer, as defined by article 2.12 of the Code of Criminal Procedure. 
See Gov't c6,4e § 552.117(a)(2); Open Records Decision No. 622 (1994); see also Open 
Records Deci~ion No. 670 at 6 (2001) (detennining that a govemmental body may withhold 
the home ~ddiesses and. telephone numbers, personal cellular telephone and pager numbers, 
social security numbers, and family member infonnation of its peace officers lmder 
section 552.1J 7(a)(2) without the necessity of requesting an attol11ey general decision). In 
this instance,~:the employee named in the request is no longer employed by the depmiment, 
and it is uncl~ar whether this person is cUlTently a licensed peace officer as defined by 
article 2.12. ,Accordingly, if the fonner employee at issue is currently a licensed peace 
officer as defii~ed by article 2.12, then the department must withhold the information we have 
marked undei:section 552.117(a)(2). 

If the individl~al whose infonnation is at issue is no longer licensed peace officer, then the 
personal info:l;1nation at issue may be subject to section 552.117(a)(1) of the Govemment 
Code. SectiQJl 552.117(a)(1) excepts from disclosure the home address and tdephone 
munber,sociql security munber, and family member infonnation of a CUlTent or fonner 
employee of '!;govel11mental body who requests this infonnation be kept confi~ential under 
section 552.024. See Gov't Code § 552.117(a)(1). Whether a particular item ofinfonnation 

.1 

is protected by section 552.117(a)(1) must be detennined at the time of the govel11mental 
body's receipJofthe request for the infonnation. See Open Records Decision No. 530 at 5 
(1989). Thu~~infOlmation may only be withheld under section 552.117(a)(l) on behalf of 
a CUlTent or fO~1ner employee who made a request for confidentiality under section 552.024 
prior to the date of the govel11mental body's receipt of the request for the infonnation. 
Infolmation l-naynot be withheld under section 552.117( a)(l) on behalf of a CUlTent or fonner 
employee wh.b did not timely request under section 552.024 the information be kept 
confidential.! To the extent the fonner employee timely requested confidentiality under 
section 552.024 for his personal infonnation, the department must withhold this infol111ation, 
which we have marked, under section 552.117(a)(1). Conversely, ifthe individual at issue 
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, 
did not make. a timely election lU1der section 552.024 for his personal information, the 
depmiment may not withhold the marked personal information under section 552.117 (a)(1). 2 

Section 552.130 ofthe Govenllnent Code excepts from discloslU'e "infomlation [that] relates 
to ... a motor vehicle operator's or driver's license or pennit issued by an agency of this 
state [ or] a Illotor vehicle title or registration issued by an agency of tIns state." Id. 
§ 552.130(a)(1), (2). We note section 552.130 does not apply to out-of-state motor vehicle 
record infomiation. In this instance, none ofthe remaining documents contain motor vehicle 
record information issued by an agency of this state. Accordingly, the depmiment may not 
withhold any'6fthe remaining infonnation under section 552.130 

Section 552.1;36 of the Govemment Code states that "[ n] otwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a govemmental body is confidential.,,3 Id. 
§ 552.136; see id. § 552.136(a) (defining "access device"). This office has detennined 
insurance poUcy numbers are "access device" numbers for purposes of section 552.136. 
Accordingly, ,the depmiment must withhold the inslU'ance policy and bank account numbers 
we have marked under section 552.136 of the Govemment Code. 

The sUbmitte.d infonnation also contains personal e-mail addresses that are subject to 
section 552.1:37 of the Govenllnent Code. Section 552.137 excepts from disclosure "an 
e-mail addres,~ of a member ofthe public that is provided for the purpose of communicating 
electronicallY,with a govemmental body," unless the member of the public consents to its 
release or the.:;e-mail address is of a type specifically excluded by subsection (c). See id. 
§ 552. 137(a}:{c). The e-mail addresses at issue are not specifically excluded by 
section 552.137(c). Accordingly, the department must withhold the e-mail addresses we 
marked lU1der; section 552.137 ofthe Govenllnent Code, unless the owners of the e-mail 
addresses affinnatively consent to their discloslU'e. 

In sUlllillmy, the department must withhold plU'suant to section 552.101 of the Govenllnent 
Code: (1) the).11arked CHRI in conjunction with section 411.083 of the Govemment Code; 
(2) the marke~ mental health records in conjlU1ction with section 611.002 ofthe Health and 
Safety Code;;; (3) the L-2 and L-3 declaration forms we marked in conjunction with 
section 1701.~06 ofthe Occupations Code; (4) the F-5 fonn we marked in conjunction with 
section 1701.454; (5) the marked polygraph infonnation in conjlU1ction with 
section 1703.~06 of the Occupations Code; (6) the info~1nation we marked in conjunction 
with conllnonc:law privacy. The department must withhold the infomlation we marked lU1der 
section 552.1:Q2 of the Govenunent Code. To the extent the individual at issue is still a 

,'. 

)\, 
2We note that regardless of the applicability of section 552.117, section 552.147 (b) of the Govenunent 

Code authorizes) governmental body to redact a living person's social secmity lllunber from public release 
without the nece'ssity of requesting a decision from this office under the Act. Gov't Code § 552.147(b). 

:~ ~ 

3The Office of the Attorney General will raise a mandatory exception on behalf of a govemmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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.licensed peac~ officer, the department must withhold the personal information we marked 
under section;:552.117(a)(2) ofthe Government Code. Ifthe individual at issue is no longer 
a licensed peace officer, but timely elected confidentiality under section 552.024 of the 
Govel11ment :~Code, the depmiment must withhold the infol11lation we marked under 
section 552.1-1 7(a)(1) of the Government Code. The department must also withhold the bank 
accollllt and i~surance policymll11bers we marked under section 552.136 ofthe Govel11ment 
Code. Unles~the owners ofthe e-mail addresses we marked have affirmatively consented 
to their rele~se, the department must withhold them lmder section 552.137 of the 
Govennnent qOde. 4 The depmiment must release the remaining information to the requestor. 

TIns letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts a~ presented to us; therefore, tIns ruling must not be relied upon as a previous 
detenninatiOl~ regarding any other information or mly other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govermnentai,body and ofthe requestor. For more information concerning those rights and 
responsibiliti,~s, please visit our website at http://www.oag.state.tx.us/openlindex. orl.php, 
or call the Qffice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673::.6839. Questions concerning the allowable chm'ges for providing public 
infonnation lJider the Act must be di~ected to the Cost Rules Admi~istrator ofthe Office of 
the Attorney Qeneral, toll free at (888) 672-6787. 

Sincerely, 

i;~ 
, Kate Hartfie14 

Assistant AttQrney General 
Open Record~ Division 

KH/em 

Ref: ID# 41,3466 

Enc. Subl1:l1tted documents 
" t;. 

c: Requestor 
(w/o enclosures) 

;, 

4We nQ,~e this office recently issued Open Records Decision No. 684 (2009), a previous determination 
to all governmel1tal bodies authorizing them to withhold ten categories of information, including: L-2 and L-3 
declarations under section 552.101 in conjunction with section 1701.306 of the Occupations Code; bank 
account and insurance policy numbers under section 552.136 of the Government Code; and personal e-mail 
addresses of members of the public under section 552.137 of the Government Code, without the necessity of 
requesting an attomey general decision. 


