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April 5, 2011J 
:" 

Ms. Jill Hof:6:rtan 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Bojorquez Law Finn, P.L.L.C. 
12325 Hymegdow Drive, Suite 2-100 
Austin, Texas 78750 

Dear Ms. Hofflnan: 

0R20 11-04695 

You ask whether certain information is subject to required public disclosure under the 
Public InforrnationAct (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID#,413623. 

The City ofN6lanville and the Nolanville Police Department (collectively, the "city"), which 
you represent, received a request for records pertaining to complaints against the city's 
fonner police, chief or police department during a specified time period. You claim the 
submitted infO'rmation is excepted from disclosure under section 552.101 ofthe Govenunent 
Code. 1 We(have considered the exceptio1-} you claim and reviewed the submitted 
representativ~ sample of infonnation.2 

Section 552.101 of the Goverbin~nt Cod~ excepts froni disc1osl1re "infol111ation considered 
to be confideJ\tial by law, either constitutional, statutory, or by judicial decision." Gov't 

IAlthough you initially raised section 552.108 of the Government Code, you have not submitted 
arguments explaIning how this exception applies to the submitted information. Therefore, we presume you have 
withdrawn tiIis :.~xception. See Gov't Code §§ 552.301, .302. Fmthennore, although you also raise 
section 552.305 Of tile Govennnent Code, we note tlris section is not an exception to disclosure under the Act; 
rather, it is a procedural provision pernIitting a govenllllental body to decline to release information tilat may 
implicate a persO'n's privacy or propeliy interests for the pm-pose ofrequesting a decision from this office as 
provided under the Act. See id. § 552.305; Open Records Decision No. 542 (1990). 

2W e aS~~lIne tile "representative sample" of records submitted to tiIis office is truly representative of 
therequestedrec6rds as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords 
letter does not reach, and, therefore, does not authorize the witilholding of, any otiler requested records to the 
extent those rec6rds contain substantially different types of information than that subnIitted to tiIis office. 
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Code § 552.101. Section 552.101 encompasses the infonner's privilege, which has long 
been recogniz;ed by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. 
App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The 
infonner's privilege protects from disclosure the identities of persons who report activities 
over which the governmental body has criminal or quasi -criminal law-enforcement authority. 
Open Records Decision No. 515 at 3 (1988). The infonner's privilege protects the identities 
of individuals who report violations of statutes to the police or similar law-enforcement 
agencies, as well as those who repOli violations of statutes with civil or criminal penalties 
to "administrative officials having a duty of inspection or of law enforcement within their 
paliicular spheres." Open Records Decision No. 279 at 2 (1981) (citing 8 JOHN H. 
WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW, § 2374, at 767 (McNaughton rev. 
ed. 1961)). The repOli tnust be 9f a violation of a criminal or civil statute. See Open Records 
Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). However, the infonner's privilege does 
not apply where the infonnant's identity is known to the individual who is the subj ect ofthe 
complaint. See Open Records Decision No. 208 at 1-2 (1978). 

I.' 
I' 

You raise the;infonner' s privilege for a portion ofthe submitted infonnation. However, you 
do not identify any individual in the infonnation at issue who actually repOlied a violation 
oflaw. Fmi1wr, you fail to infonn this office of any specific criminal or civil statute the city 
believes to haye been violated. We therefore conclude the city has failed to demonstrate the 
applicability Qfthe common-law infonner' s privilege in this instance. Thus, the city may not 
withhold any; of the infonnation tmder section 552.101 of the Government Code in 
conjunction with the infonner's privilege. 

We also understand you to raise common-law privacy for a pOliion of the submitted 
infonnation. Section 552.101 also encompasses the doctrine of common-law privacy, which 
protects infoYJPation that is (1) highly intimate or embarrassing, such that its release would 
be highly objectionable to a reasonable person, and (2) not of legitimate concem to the 
pUblic. See fndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To 
demonstrate the applicability of cOlmnon-1aw privacy, both prongs of this test must be 
satisfied. Id. :8.t 681-82. The types of infonnation considered intimate al1d embarrassing by 

I . ' 

the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregnancy, mental or physical abuse· in the workplace, illegitimate children, 
psychiatric tr~atment of mental disorders, attempted suicide, and injuries to sexual orgal1s. 
See id. at 683;iWenote, however, the names, addresses, and telephone numbers ofmembers 
ofthe public ,,\re not excepted from required public disclosure under common-law privacy. 
See Open Recprds Decision Nos. 551 at 3 (1990) (disclosure ofperson's name, address, or 
telephone nUl,TIber not all invasion of privacy), 455 at 7 (1987) (home addresses and 
telephone nm:nbers not protected tmder plivacy). Upon review, we find no pOliion of the 
submitted inf<;mnation is highly intimate or embarrassing. Therefore, we conclude the city 
may not withhold ally ofthe infonnation at issue tmder section 552.101 of the Govemment 
Code in conjunction with cOlmnon-1aw privacy. 

,.. 
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We note a poi~ion of the submitted infOlmation may be excepted under section 552.117 of 
the Governni.,~nt Code.3 Section 552.117(a)(2) excepts from disclosure the current and 
fornler home, ~ddresses and telephone numbers, social secUlity number, and family member 
infOlmation ,fegarding a peace officer regardless of whether the officer requested 
confidentiality under section 552.024 or 552.1175 of the Government Code.4 Gov't Code 
§' 552. 117(a)(7). Accordingly, if the former police chiefis a currently licensed peace officer 
as defined by!, article 2.12 of the Code of Criminal Procedure, the city must withhold the 
information We have marked under section 552. 117(a)(2). Ifthe fonnerpolice chiefis not 
a currently lic,ensed peace officer, then section 552.117( a) (2) is not applicable; however, this 
infornlation rilay be subject to section 552.117(a)(1). 

Section 552. ~17(a)(I) of the Government Code makes confidential the same types of 
infornlation covered by I section 552.117(a)(2), but for current and fon~ler employees of 
govenllnental bodies who timely request that this infonnation be k~pt confidential under 
section 552.'024. Whether a particular piece of infonnation is protected by 
section 552.1'17(a)(1) must be detelmined at the time the request for it is made. See Open 
Records Ded~ion No. 530 at 5 (1989). Therefore, the city may withhold information tmder 
section 552. fi 7(a)(1) on behalf of a fonner employee only ifthe employee made a request 
for confidendality tmder section 552.024 prior to the date on which the request for this 
infOlmation w.as made. Thus, ifthe former police chieftimely elected to keep his personal 
infonnation (;bnfidential, the city must wjthhold the information we have marked under 
section 552. P17(a)(I) of the Government Code. The city may not withhold this information 
under sectiOll~552.117(a)(I) ifthe former police chief did not make a timely election to keep 
the infornlati6n confidential. 

In sUlnmary, if the former police chief is a cUlTently licensed peace officer as defined by 
article 2.12 of the Code of Criminal Procedure, the city must withhold the information we 
have marked linder section 552.117( a) (2) ofthe Government Code. Ifthe former police chief 
is not a currently licensed peace officer, the city must withhold the information we have 
marked tmden.section 552.117 (a)(1) ofthe Government Code ifhe timely elected to keep this 
personal info~hnation confidential. The city must release the remaining infonnation. 

':.\ 

'''. 
This letter mi4:ng is limited to the pmiicular infonnation at issue in this request and limited 
to the facts a~!presented to us; therefore, tIns mling must not be relied upon as a previous 
detenninatio~~regarding any other infonnation or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
govenllnentalbody and ofth~ requestor. For more infonnation concerning those rights and 
responsibiliti.~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 

r, 

3The O~fice of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987), 470 
(1987). ;\ 

4"Peace officer" is defmed by Article 2.12 of the Texas Code of Criminal Procedure. 
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or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
infornlation l~hder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney (,Jeneral, toll free, at (888) 672-6787. 

Mack T. Hari·ison 
Assistant Att'~rney General 
Open Recor~~ Division 
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