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April 7, 2.01 f 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Michelle'L. Villarreal 
Assistant City Attorney 
City of Waco', 
P.O. Box 2570 
Waco, Texas 767.02-257.0 

Dear Ms. Villarreal: 

0R2.o11-.o4843 

You ask wh~ther certain infonnation is subject to required public disclosure lmder the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#413981 (Waco Ref. # LGL-1l-136). 

The Waco Police Department (the "department") received a request for information relating 
to a specified :incident and the department's guidelines or policy regarding use of force. You 
claim that th~submitted infonnation is excepted from disclosure lmder sections 552.1.03 
and 552.1.08 dfthe GovenIDlent Code. We have considered the exceptions you claim and 
reviewed the :submitted information. 

You claim that the submitted infonnation is protected under section 552.1.03 of the 
Government Code. Section 552: 1.03 ()f the Government Code provides in paIi: 

, : " ,", -,', . ',. . 

(a) Irifonnation is excepted from ,[ required public disclosure] if it is 
infonration relating to litigation of a civil or criminal nature to which the 
state Qt" a political subdivision is or may be a paliy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
perso:d~ s office or employment, is or may be a paIiy. 

r:;'" 

(c) Infonnation relating to litigation involving a govemmental body or an 
officet or employee of a govemmental body is excepted from disclosure 
underBubsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies t6 the officer for public infonnation for 
agces$':to or duplication of the infonnation. 
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Gov't Code § 552.103(a), (c). A govemmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and docmnentation 
sufficient to establish the applicability of this exception to the infomlation that it seeks to 
withhold. To meet this burden, the gove1111llental body must demonstrate that (1) litigation 
is pending orreasonably anticipated on the date the govennnental body receives the request 
for infonnation, and (2) the infonnation at issue is related to the pending or anticipated. 
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. ) 
App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 
(1990). The govenmlental body must meet both prongs of this test for i~lfonnation to be 
excepted fi.-om disclosure tmder section 552.103(a). See ORD 551 at 4. 

In order to demonstrate that litigation is reasonably anticipated, the govennnental body must 
provide this office "concrete evidence showing that the claim that litigation might ensue is 
more than a lllere conjecture." Open Records Decision No. 452 at 4 (1986). Concrete 
evidence to s\lpport a claim that litigation is reasonably anticipated may include,for example, 
the govenimental body's receipt of a letter containing a specific threat to sue the 
govennnentalbody from an attol11ey for a potential opposing pmiy. \. Open Records Decision 
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realistically contemplated"). On the other hand, this office has determined that if an 
individual publicly till'eatens to bring suit against a gove1111llental body, but does not actually 
take objectivE} steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Deci~ion No. 331 (1982). 

You contend the department reasonably mlticipated litigation on the date the department 
received the present request for infonnatimi. You state the infol111ation at issue concems a 
custodial death. You further state the fal11ily members of the deceased individual have 
spoken to department officers with hostile tones and expressed dissatisfaction with the 
depmiment' sE;xplanation regarding the incident at issue. Furthennore, you state and provide 
documentatiQll demonstrating, an attomeyretained by the fmnilymembers sent an e-mail to 
the department advising that the attomey was retained in order to investigate certain aspects 
of the incide~t at issue. However, you do not infOlID our office that, at the time the 
department ryceived the present request, anyone had taken any concrete steps toward the 
initiation oflitigation against the department regm'ding tIns matter. Consequently, we find 
you have fail~d to demonstrate the department reasonably anticipated litigation when it 
received the p~'esent request for infonnation. As such, we conclude the depmiment may not 
withhold mlypfthe submitted infonnation under section 552.103 ofthe Govennnent Code. 

lIn add,irion, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party tdok the following objective steps toward litigation: hired an attorney who made a demand for 
disputed payments and threatened to sue if the payments were not made promptly; see Open Records Decision 
No. 346 (1982);~imd threatened to sue on several occasions and hired an attorney, see Open Records Decision 
No. 288 (1981).: 
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Section 552. r08( a) excepts from disclosure "[i]nfonnationheld by a law enforcement agency 
or prosecutoi':that deals with the detection, investigation, or prosecution of crime ... if: (1) 
release of theinfonnation would interfere with the detection, investigation, or prosecution 
of crime[.]" ,:Gov't Code § 552.1.o8(a)(1). Generally, a govemmental body claiming 
section 552.108 must reasonably explain how and why release of the requested infonnation 
would interfe'ie with law enforcement. See id. §§ 552.1.o8(a)(1), (b)(l), .3.o1(e)(1)(A); see 
also Ex parte~Pruitt, 551 S.W.2d 7.06 (Tex. 1977). You state that the repOli in Exhibit 3 
pertains to a pending criminal investigation. Based upon yourrepresentation and our review, 
we conclude ':that release of the repOli in Exhibit 3 would interfere with the detection, 
investigation,: or prosecution' of crime. See Houston Chronicle Publ 'g Co. v. City of 
Houston, 53 rS.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates law 
enforcement -interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Thus, section 552.1.o8(a)(1) is applicable to Exhibit 3. 

't,; . 

We note, however, section 552.1.08 does not except from disclosure "basic information about 
an alTested p~~son, analTest, or a crime." Gov't Code § 552.108(c). Basic information refers 
to the infonnation held to be public in Houston Chronicle. See 531 S. W.2d at 186-88. Thus, 
with the exception ofthe basic front page offense and alTest infonnation, the d,epartment may 
withhold Exhibit 3 based on section 552.l.o8(a)(1) of the Govemment Code. We note that 
the departmel~t has the discretion to release all or part ofthe infonnation that is not otherwise 
confidential q.y law. See Gov't Code § 552 . .0.07. ' 

Section 552. L08(b) provides in peliinent part: 

(b) A.1f internal record or notation of a law enforcement agency or prosecutor 
that iSl1naintained for intemal use in matters relating to law enforcement or , 
proseqution is excepted from [required public disclosure] if: 

'" (1) release oftl?-e internal record or notation would interfere with law 
, :0, enforcement or prosecution[.] 

~:.t· 
Gov't Code §;552.l.o8(b)(1). Section 552.1.o8(b)(1) is intended to protect "infonnation 
which, if released, would permit private citizens to anticipate weaknesses in a police 
department, ayoid detection,j eopardize officer safety, and generally undermine police efforts 
to effectuate the laws of this State." City of Fort Worth v. Cornyn, 86 S.W.3d 32.0, 327 
(Tex. App.-:Austin 2.0.02, no pet.). To prevail on its claim, that section 552.1.o8(b)(1) 
excepts inforniation from disclosure, a govenllnental body must do more than merely niake 
a conclusory ~ssertion that releasing the infonnation would interfere with law enforcement. 
Instead, the govemmental body must meet its burden'of explaining how and why release of 
the requested,~nformation would interfere with law enforcement and crime prevention. See 
Open Records,Decision No. 562 at 1.0 (199.0) (construing statutory predecessor). This office 
has concludeq that section 552.1 .o8(b) excepts from public disclosure information relating 
to the securityor operation of a law enforcement agency. See, e.g., Open Records Decision 
Nos. 531 (1989) (release of detailed use offorce guidelines would unduly interfere with law 
enforcement},~252 (198.0) (Section 552.1.08 is designed to protect investigative techniques 
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and procedur'es used in law enforcement), 143 (1976) (disclosure of specific operations or 
specialized e.quipment directly related to investigation or detection of crime may be 
excepted). Section 552.1 08(b)(1) isnot applicable, however, to generally known policies and 
procedures.~eeJ e.g., ORD 531 at 2-3 (Penal Code provisions, common-law mles, and 
constitutionai)imitations on use of force not protected), 252 at 3 (govel11mental body failed 
to indicate wl~y investigative procedures and teclmiques requested were any different from 
those cOlmno~11y known). 

' .. 1 

You state that release of the Use of Force and the Fireru.TI1S and Other Defensive Weapons 
policies in Exhibit 7 "would give an individual a tactical advantage in confrontations with 
police officers and increase the likelihood that an officer may be injured." Upon our review, 
we detennine the department may withhold portions of Exhibit 7, which we have marked, 
under sectimf5 52.1 08(b )(1) of the Govemment Code. However, we find the depru.iment has 
failed to demonstrate how the remaining infonnation in Exhibit 7 would interfere with law 
enforcement or prosecution; therefore, the department may not withhold the remaining 
infonnation 01.1 this basis. 

In summary, \:(rith the exception of basic infonnation, the department may withhold Exhibit 3 
under section:(552.l08(a)(1) of the Govemment Code. The depmiment may withhold the 
infonnation we have marked in Exhibit 7 under section 552.108(b)(1) of the Govel11ment 
Code. The d~partment must release the remaining infonnation. 

This letter miing is limited to the particular infonnation at issue in this request and limited 
to the facts a~. presented to us; therefore, this mling must not be relied upon as a previous 
detenninatioI).:regarding any other infonnation or any other circumstances. 

This mling triggers impOliant deadlines regarding the rights and responsibilities of the 
govel11mentatbody and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Attol11ey General's Open Govel11ment Hotline, toll fi.'ee, at 
(877) 673-6809. Questions conceming the allowable charges for providing public 
infonnation Uli.der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attol11ey (Jeneral, toll free at (888) 672-6787. ' 

B~t~ 
Lindsay E.Hg.le 
Assistant Attomey General 
Open Records Division 

LEH/em 

,I 
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Ref: ID# 413981 ,. 

Ene. Subnlitted documents 
::' 

e: . Requestor 
(w/o enclosures) 

';1 


