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April 7, 2011:.; 

{',' 

Ms. Cary Gr~ce 
Assistant City Attorney 
City of Austip. 
P.O. Box 1088 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

.. 
Austin, Texa~,78767-882,8 '. \ 

Dear Ms. Gr",ce: 

0R2011-04847 

You ask whether certain infonnation is subject to required public disclosure lmder the 
Public Infonn:fLtion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#',~18375. 

The City of Austin (the "city") received a request for infonnation involving five named 
-individualsaI].p. a specified-time-inter¥aU-¥oustatesome ofthe requested information either 
has been or 'o/i11 be released. You claim oHier'responsive infonnation is excepted from 
disclosure under section 552.107 of the Government Code. We have considered the 
exception yoirclaim and reviewed the infonnati~n you submitted.2 

t:: 

Section 552.lP7(1) ofth~'G-ovelfurt~nt Code :ptot~cts 'infolmation that comes within the 
attomey-c1ien.t privilege. When assertillg the attomey-c1ient privilege, a governmental body 
has the burde~ of providing the necessary facts to demonstrate the elements ofthe privilege 

Iyou e;plain the city requested and received clarification of tins request for information. See Gov't 
Code § 552.222(lJ) (govenmlental body may cOlmnunicate withrequestorforpmpose of clarifying ornan'owing 
request for infofination); City of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex. 2010) (holding that when 
govemmental entity, acting in good faith, requests clarification or nanowillg oflmclear or over-broad request 
for public information, ten-day period to request attorney general ruling is measmed from date request is 
clarified or narr9wed). 

2This l~~er ruling aSSlmles the subnntted representative sample of infornlation is h1.lly representative 
of the requesteci\nfonllation as a whole. TIns l~lingneither reaches nor authorizes tile city to withhold any 
infornlation that!~s substantially different from the subnrlttedinfOlmation. See Gov't Code § § 552.301 (e)(1 )(D), 
.302; Open Records Decision Nos. 499 at 6 (1988); 497 at4 (1988). 
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in order to withhold the infonnation at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a govenIDlental body must demonstrate that the infonnation constitutes or 
documents a cOlmTIlmication. Id. at 7. Second, the connTIlUlication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
govennnentalbody. See TEX. R. EVID. 503(b )(1). Tlie privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client govennnental body. See In re Tex. 
Farmers Ins .. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorney-client privilege does not apply if attorney acting in capacity other than that of 
attorney). Gove111mental attorneys often act in capacities other than that of professional legal 
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a 
cOlmTIlUlicatipn involves an attorney for the gove111ment does not demonstrate this element. 
Third, the privilege applies only to commlUlications between or among clients, client 
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A)-(E). 
Thus, a govenIDlental body must infonn this office of the identities and capacities of the 
individuals towhom each commlUucation at issue has been made. Lastly, the attorney-client 
privilege applies only to a confidential cOlTIlnlUlication, id. 503 (b)(1), meaning it was "not 
intended to b~ disclosed to tlurd persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the commlmication." IeZ. 503(a)(5). Whether a 
cOlmnunicatiQn meets tIlls definition depends on the intent of the parties involved at the time 
the infonnatip,n was commllllicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. 
App.-Waco J 997, no pet.). Moreover, because the client may elect to waive the privilege 
at any time, algove111lnental bodymust explain that the confidentiality of a commlmication 
has been maintained. Section 552.107 (1) generally excepts an entire communication that is 
demonstrated, to be protected by the attorney-client privilege unless otherwise waived by the 
govennnental;body. See Huie v. DeShazo,922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entjre commlUlication, including facts contained therein). 

You state the submitted infonnation consists of confidential commlUlications between 
attorneys for t~le city and representatives ofthe city's police depmiment. You have identified 
the pmiies to the cOlTIlnunications. You also state these communications were made for the 
purpose of fagilitating the rendition of professional legal services and remain confidential. 
Based on your representations and our review of the infonnation at issue, we conclude the 
city may withhold the submitted infonnation under section 552.107(1) ofthe Govennnent 
Code. J 

:i 
i'· 

This letter rulhlg is limited to the particular infonnation at issue in tlus request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination:regarding any other infonnation or any other circumstmlces. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govennnentarbodyand ofthe requestor. For more infonnation concenling those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php, 
or call the Office of the Attorney General's . Open Government Hotline, toll free, 
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at (877) 673:::6839. Questions conceming the allowable charges for providing public 
infomlation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey peneral, toll free, at (888) 672-6787. 

" 
~. t 

Si lcerely, ,i ~ ~ 
~W/ ~ 

. . .. 

James W. Mqrris, III 
Assistant Att~mey General 
Open Record's Division 

JWM/em 

Ref:. ID# 4:18375 

Enc: Sub~tted documents 

c: Requ~stor 

(w/o ~nc1osures) 
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