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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Apri111,2011 
~': 

Ms. Ellen H. 'Spalding 
Rogers, Morris, & Grover, LLP 
517 Soledad Street 
San Antonio,Texas 78205 

", 

Dear Ms. Sp~lding: 
... :', 

0R2011-05008 

You ask whether certain information is subject to required public disclosure under the 
Public Infonn'ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#414141. 

The Klein Independent School District (the "district"), which you represent, received a 
request for eight categories of information, including all correspondence between the district 
and the distri~t's Board of Tmstees regarding the requestors' complaint and the training 
records of three named district employees. You state you will release some ofthe responsive 
infonnation td the requestors. You state some of the requested infOlmation does not exist. 1 

You claim that the submitted information is excepted from disclosure under section 552.103 
of the Govel11.i:nent Code. We have considered the exception you claim and reviewed the 
submitted rep~esentative sample ofinfcinnatipn} We have also received and considered 
comments fiom the requestors' attomey.. See,' Gov't Code § 552.304 (providing that 
interested pal1y may submit cOlmnentsstating why infonnation should or should not be 
released). " . 

You claim thdt the submitted information is excepted in its entirety under section 552.103 
of the Govenlinent Code. Section 552.103 of the Govenllnent Code provides: 

., 
lIn responding to a request for information lU1der the Act, a govenmlental body is not required to 

disclose infon11ation that did not exist at the time the request was received. See Econ. Opportunities Dev. Corp. 
v. Bustamante, $62 S.W.2d 266 (Tex. eiv. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990). 

: .~ 
,:.' 

2W e aS~~U11e that the "representative sample" of records submitted to this office is truly representative 
of the requestedTecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not a1).thorize the withholding of, any other requested records 
to the extent that;those records contain substantially different types of infon11ation than that submitted to this 
office. .;, 
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(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or maybe a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officel: or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on the',date that the requestor applies to the officer for public infonnation for 
access to or duplication ofthe il~fonnation. 

Gov't Code § 552.103(a), (c). The govennnental body claiming this exception bears the 
burden of prQviding relevant facts and documents to demonstrate the applicability of the 
exception. Tl\le test for meeting this burden is a showing that (1) litigation .is pending or 
reasonably c:mticipated on the date the governmental body received the request for 
inf0111lation, e;tnd (2) the infOlmation at issue is related to that litigation. Univ. of Tex. Law 
Sch.·v. Tex. Lf4gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A govemmental body must meet both 
prongs of this test forinfonnation to be excepted under section 552.103(a). 

The question:: of whether litigation is reasonably anticipated must be detennined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is re,asonably anticipated, the govemmental body must fimush concrete' evidence 
that litigation::involving a specific matter is realistically contemplated and is more than mere' 
conj ecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, '.for example, the gove111mental body's receipt of a letter containing a specific 
tln'eat to sue 'the governmental body from an att0111ey for a potential opposing paliy. See 
Open Record~"Decision Nos. 555 (1990), 518 at 5 (1989) (litigation must be "realistically 
contemplatedD. On the other halld, tlus office has detennined if an individual publicly 
tln'eatens to b~ing suit against a govenunental body, but does not actually take objective steps 
toward filing,:suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 331 (1982). FUliher, the fact a potential opposingpaliyhas lured all att0111eywho makes 
a request for infonnation does not establish litigation is reasonably anticipated. See Open 
Records Decision No. 361 (1983). 

You assert that the district reasonably allticipates litigation will ensue between the district 
and the requ\?stors. You state, alld submit docUlnentation reflecting, that prior to the 
district's recyipt of the instant request, the requestors sent a complaint letter to the Texas 
Education Agency in which the requestors allege district admilustrators and teachers 
subjected th~~r cmld to "tremendous wrongdoing," "horrendous abuse," and used 
institutional a:nd professional privilege for personal advantage, 'violated a code of ethics, 

,', 
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made false al1,d slanderous statements, and falsified district records. You fmiher state that, 
prior to the district's receipt of the instant request, the requestors retained all attomey who 
sent a deman~ letter to the district alleging the district violated the requestors' child's due 
process right~'land rights under the Fifth, Eighth, and Fomieenth Amendments ofthe United 
States Constit~ltion and also subj ected him to false imprisonment. You have submitted these 
letters for ou(review. In addition, you represent the requestors' attomeyhas made a written 
tlu'eat to sue t~e district for this alleged conduct. Upon review of your arguments and the 
submitted in{9rmation, we agree the district reasonably anticipated litigation on the date it 
received the present request for infonnation. You also asseli that the submitted infonnation 
peliains to theiclaims that fonn the basisofthe allticipated litigation. Upon review, we agree 
that the subriiitted infonnation is related to the anticipated litigation for purposes of 
section 552.1'03. Accordingly, the district may withhold the submitted information under 
section 552.1,03 ofthe Govenunent Code. 

However, mice information has been obtained by all parties to the litigation tlu'ough 
discovery or <i:therwise, no section 552.103 ( a) interest exists with respect to that information. 
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infOlmation that has either been 
obtained froni" or provided to the opposing paliy in the anticipated litigation is not excepted 
from discloslve under section 552.1 03 (a), and must be disclosed. Further, the applicability 
of section 5 5Z,;1 03( a) ends once the litigation has been concluded or is no longer anticipated. 
Attomey Gen~ral Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

~, , 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts a~: presented to us; therefore, this mling must not be relied upon as a previous 
detenninatio~:regarding any other infonnatlon or any other circumstances. 

:£t": 

This ruling t:r:iggers important deadlines regarding the rights and responsibilities of the 
governmental:,body and ofthe requestor. For more infonnation conceming those rights and 
responsibilitib, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll free, 
at (877) 673i6839. Questions concerning the allowable charges for providing public 
information ullder the Act must be directed to the Cost Rules Administrator of the Office of 
the AttomeY(3-eneral, toll free at (888) 672-6787. 

Sincerely, h, 
" 

" 

~/ ,./--,.~-----==-"-' 
!.I 

Vanessa Buri,'ess 
Assistallt Attqlney General 
Open Record,~ Division 
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Ref: ID# 414141 

Ene. Subntitted documents 

e: Requestor 
(w/o enclosures) 

',' 

,,' 

" 
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