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April 14, 201~ 

Mr. David IC:Walker 
County Attorney 
Montgomery:;County 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

... ,. 
~ :::: .' 

207 West Phi,~lips, Suite 1 
Conroe, Tex~s 77301 

.\ \ .. .i', ..••• 

Dear Mr. Walker: 

0R2011-05218 

You ask wh~ther certain information is subject to required public disclosure lmder the 
Public Infon~,ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#A14601. 

The MontgOlnery COlmty Sheriffs Department (the "sheriff') received a request for 
infonnation pertaining to a specified case. You state that the sheriff has released or will 
release some',of the requested information~. You claim that the submitted infonnation is 
subj ect to section 552.101 of the Governniertt:Code. We have considered the exception you 
claim and reviewed the submitted information.1 

' 

Section 552. {(n ofthe Gdv~l~llnellt C~&'excepts frOln disclos\lre "infonnation considered 
to be confidel1#al by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. Tpis section encompasses infonnation protected by other statutes. The sheriff 
seeks to with),10ld Exhibit B-1, which consists of grand jury subpoenas and the infonnation 
contained in those subpoenas under miicle 20.02 of the Code of Criminal Procedure. 
Aliic1e 20.02(a) ofthe Code of Criminal Procedure provides that "[t]he proceedings ofthe 
grand jury shap be secret." Crim. Proc. Code mi. 20.02(a). Aliic1e 20.02, however, does not 
define "proceedings" for purposes of subsection (a). Therefore, we have reviewed case law 
for guidance ~nd found that Texas courts have not often addressed the confidentiality of 
grand jury subpoenas under miicle 20.02. Nevertheless, the comi in In re Reed addressed 

'We nqie section 552.101 of the Govel1nnent Code is the proper exception to raise when asserting 
info1TI1ation is cc)n:fidential under another statute; accordingly, we understand you to raise section 552.101 of 
the Government/Code based on the substance of your arguments. 
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the issue of what constitutes "proceedings" for purposes of article 20.02(a) and stated that 
although the comi was aware ofthe policy goals behind grand jury secrecy, the trial comi did 
not elT in detennining the grand jury smmnonses at issue were not proceedings under 
article20.02. See In reReed, 227 S.W.3d 273, 276 (Tex. App.-SanAntonio 2007, nopet.). 
The court further stated that the tenn "proceedings" could "reasonaqly be understood as 
encompassing matters that take place before the.grandjmy, such as witness testimony and 
deliberations." Reed, 227 S.W.3d at 276. The comi also discussed that, lU1like federal law, 
atiic1e 20.02 does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at 276; 
FED. R. CRIM. P. 6(e)(6). 

Subsequent t6 the ruling in Reed, the 80th Legislature, modeling federal law, added 
subsection (h) to atiicle 20.02 to address grand jury sUbpoenas. See Crim. Proc. Code 
ati. 20.02; FED. R. CRIM. P. 6(e)(6) ("Records, orders, and subpoenas relating to gl:and-jury 
proceedings nlust be kept under seal to the extent atld as long as necessary to prevent the 
unauthorized disclosure of a matter occulTing before a gl'atld jury. "). Aliicle 20. 02(h) states 
that "[ a] subpoena or summons relating to a grand jury proceeding or investigation ~ust be 
kept secret to the extent and for as long as necessary to prevent the lU1authorized disclosure 
ofamatterbefore the grandjmy." Crim. Proc. Code art. 20.02(h). This provision, however, 
does not define or explain what factors constitute "necessaty to prevent the lU1authorized 
disclosure of~ matter before the grand jury." Id. Because subsection (h) is modeled on 
fedetallaw, w,e reviewed federal case law for guidance on a definition or explanation ofthe 
factors that would constitute "necessary to prevent the unauthorized disclosure of a matter 
before the gl'a:~ld jury" for the purposes of keeping grand jury subpoenas secret. Our review 
of federal ca9,e law revealed that federal courts have TIlled inconsistently on the issue of 
whether or not grand jury subpoenas must be kept secret. FED. R. CRIM. P. 6(e)(6) advisory 
cOlmnittee's :J,1.ote (stating federal case law has not consistently stated whether or not 
subpoenas are: protected by TIlle 6(e)). Furthennore, even if we considered atiicle 20.02 to 
be a confidentiality provision, infonnation withheld under this statute would only be secret 
"for as long a1l necessaty to prevent the unauthorized disclosure of a matter before the grand 
jury." Id. 

You have not $ubmitted any arguments explaining how the matter upon which the submitted 
subpoenas w~re based is still "before the gl'and jury" to wan'ant keeping the subpoenas 
secret. There~ore, upon review of article 20.02 and related case law, it is not apparent, atld 
you have not~otherwise explained, how tIns provision makes the submitted grand jury 
subpoenas in~Exlnbit B-1 confidential. See Open Records Decision No. 478 (1987) (as 
general rule,;: statutory confidentiality requires express language making infonnation 
confidential).: Consequently, the submitted subpoenas in Exhibit B-1 may not be withheld 
under atiic1e AO.02 ofthe Criminal Code of Procedure. 

The sheriff also seeks to withhold the documents responsive to the subpoenas lU1der 
article 20.02.cWe note, however, that the infonnation at issue consists ofinfonnation that 
the sheriff cOIIlpiled in the nonna1 course of business. The requestor did not request records 
subpoenaed qy a grand jury; she requested records the sheriffnonnallymaintains. The fact 
that certain n~~ords may have been subpoenaed by a grand jury does not malce the records 
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confidentialll11der article 20.02. Upon review, we find you have not explained how the 
infomlation * issue falls within the categories of infol111ation that Texas courts have 
construed at.'.~'proceedings" for the purposes of article 20.02 of the Code of Criminal 
Procedme. 1ft. e therefore conclude that the sheriff may not withhold any ofthe infonnation 
in Exhibit BOo) under section 552.101 in conjll11ction with article 20.02(a) of the Code of 
Criminal Protedme. Cf Open Records Decision No. 513 at 4 (1988) (fact that infonnation 
collected or prepared by another person or entity is submitted to grand jury does not 
necessarily n1'ean that such infonnation is confidential in possession of district attomey). 

Section 552.101 also encompasses the Medical Practices Act ("MP A"). Medical records are 
confidentialli.:nder the MP A, subtitle B of title 3 of the Occupations Code. See Occ. Code 
§ 151.001. Section 159.002 oftheMPAprovides in part: 

(a) A'communication between a physician and a patient, relative to or in 
. c011l1ection with any professional services as a physician to the patient, is 

confic1,ential and privileged and may not be disclosed except as provided by 
this cliapter. 

(b) A\j'ecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a plWsician that is created or maintained by a physician is confidential and 
privile.ged and may not be disclosed except as provided by this chapter. 

;. 

(c) A -person who receives infonnation from a confidential communication 
or recbrd as described by this chapter, other than a person listed in 
Sectioll 159.004 who is acting on the patient's behalf, may not disclose the 
infomiation except t6 the extent that disclosme is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Ie!. § 159.002(a), (b), (c). fufonnationsubjectto theMPAincludes both medical records and 
infonnation obtained from those medical records. See ie!. §§ 159.002, .004; Open Records 
Decision NO':: 598 (1991). This office has concluded the protection afforded by 
section 159 .. 0,92 extends only to records created by either a physician or someone ll11der the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We aJso have concluded that when a file is created as the result of a hospital stay, 
all of the doO,uments in the file that relate to diagnosis and treatment constitute either 
physician-pattent communications or records of the identity, diagnosis, evaluation, or 
treatment of ~(patient by a physician that are created or maintained by a physician. See Open 
Records Deci$ion No. 546 (1990). Upon review, we find the infonnation we have marked 
in Exhibit B-i constitutes medical records which may only be released in accordance with 
theMPA. 

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which 
makes records of the provision of emergency medical services ("EMS") confidential and 
provides in pa,rt: 

-! 
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(b) Re.cords ofthe identity, evaluation or treatment of a patient by emergency 
medic,al services persOlmel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maint~ined by an emergency medical services provider are confidential and 
privil~ged and may not be disclosed except as provided by this chapter. 

Health & Sai~ty Code § 773.091(b). Section 773.091 further provides, however, that 

[t]heprivilege of confidentiality lU1der this section does not extend to 
infonllation regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

feZ. § 773.09l(g). Thus, except for the infonnation specified in section 773.091(g), 
emergency medical services ("EMS") records are deemed confidential under section 773.091 , . 
and, therefore; may only be released in accordance with chapter 773 ofthe Health and Safety 
Code. See id.,-:§ § 773.091-.093. Accordingly, with the exception of any information subj ect 
to section 77,3.091(g), the information we have marked in Exhibit B-1 must be withheld 
under section$ 52.1 0 1 in conjunction with section 773. 091 (b) ofthe Health and Safety Code . . ,,' 

" 

II: 

Section 552.191 ofthe Govennnent Code also encompasses section 11 of article 49.25 ofthe 
Code of Crirr#nal Procedure, which provides as follows: 

The m~dical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and malmer of death, and 
shall issue a death celiificate .... The records are subject to required public 
disclosure in accordance with [the Act], except that a photograph or x-ray of 
a bod)) taken during an autopsy is excepted from required public disclosure 
in acc()rdallCe with [the Act], but is subject to disclosure: 

(1) under a subpoena or authority of other law; .or 

(2) if the photograph or x-ray is of the body of a person who died 
,: while in the custody oflaw enforcement. 
.)' 

'I' 
;'il 

Crim. Proc. Q,qde ali. 49.25, § 11. You state Exhibit B-2 consists of photographs ofa body 
taken during hn autopsy that are confidential pursuant to section 11 of article 49.25. Upon 
review, we aij;ee most of the photographs at issue consist of photographs of a body taken 
during an autppsy. You indicate neither of the statutory exceptions to confidentiality is 
applicable in this instance. Accordingly, we find the sheriff must withhold the photographs 
we have marlced in Exhibit B-2 under sectIon 552.101 of the Govemment Code in 
conjunction with section 11 of article 49.25 of the Code of Criminal Procedure. However, 
we note the re~naining photo graphs in Exhibit B-2 were not taken during an autopsy. These 
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. remaining pl1?tographs are not confidential under article 49.25, and the sheriff may not 
withhold the~i;i tmder sectidn 552.101 on that basis. 

v 

In summary, the sheriff may only release the marked medical records in accordance with the 
MP A. With t~e exception of any information subj ect to section 773.091 (g), the sheriff must 
withhold the iilfonnation we have marked under section 552.101 of the Government Code 
in conjlmctioll with section 773.091 (b) of the Health and Safety Code. The sheriff must 
withhold the'photographs we have marked in Exhibit B-2 lmder section 552.101 of the 
Government Code in conjlmction with section 11 of article 49.25 of the Code of Criminal 
Procedure. The remaining information must be released. 

This letter mltng is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
determination regarding any other information or any other circlll1stances. 

TIns mling tJ,jggers important deadlines regarding the rights and responsibilities of the 
gove111l11enta~~body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php, 
or call the :0ffice of the Attomey General's Open Govenllnent Hotline, toll free, 
at (877) 673+6839. Questions conceming the allowable charges for providing public 
infonnation upder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787 . 

.• rMiJ //f!JJa 
Assistant Attomey General 
Open Record1? Division 

JM/em il;· 

Ref: ID# 4:14601 
",! 

Enc. Submitted docmnents 

c: Requestor 
(w/o enclosures) 

',~ 'J 


