ATTORNEY GENERAL oF TExAS
GREG ABBOTT

April 14,2011

Mr. David K. Walker

County Attorney
Montgomery-County

207 West Phillips, Suite 1
Conroe, Texas 77301 .

OR2011-05218
Dear Mr. Weiﬂcer:

You ask Whether certain information is subject to required public disclosure under the
Public Informatlon Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID#. 414601.

The Montgoﬁlery County Sheriff’s Department (the “sheriff’) received a request for
information pertaining to a specified case. You state that the sheriff has released or will
release some.of the requested information. You claim that the submitted information is
subject to secmon 552.101 of the Government Code We have considered the exception you
claim and 1ev1ewed the submitted 1nformat1on

Section 552. 1501 of the Gévernment 'COCIe'eXCep‘ts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This section encompasses information protected by other statutes. The sheriff
seeks to withhold Exhibit B-1, which consists of grand jury subpoenas and the information
contained in those subpoenas under article 20.02 of the Code of Criminal Procedure.

Article 20. 02(a) of the Code of Criminal Procedure provides that “[t]he proceedings of the
grand jury shaJl be secret.” Crim. Proc. Code art. 20.02(a). Article 20.02, however, does not

define “proceedings” for purposes of subsection (a). Therefore, we have reviewed case law

for guidance _:fmd found that Texas courts have not often addressed the confidentiality of
grand jury subpoenas under article 20.02. Nevertheless, the court in /n re Reed addressed

'We nc'ife section 552.101 of the Gove_imnelit_ Code is the proper exception to raise when asserting
information is confidential under another statute; accordingly, we understand you to raise section 552.101 of
the Govemment";T_Code based on the substance of your arguments.
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the issue of what constitutes “proceedings” for purposes of article 20.02(a) and stated that
although the court was aware of the policy goals behind grand jury secrecy, the trial court did
not err in determining the grand jury summonses at issue were not proceedings under
article 20.02. See Inre Reed,227 S.W.3d 273, 276 (Tex. App.—San Antonio 2007, no pet.).
The court further stated that the term “proceedings” could “reasonably be understood as
encompassing matters that take place before the.grand jury, such as witness testimony and
deliberations.” Reed,227 S.W.3d at 276. The court also discussed that, unlike federal law,
article 20.02 does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at276;
FED. R. CRIM. P. 6(e)(6).

Subsequent to the ruling in Reed, the 80" Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
art. 20.02; FED. R. CRIM. P. 6(€)(6) (“Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal to the extent and as long as necessary to prevent the
unauthorized disclosure of a matter occurring beforea grand jury.”). Article 20.02(h) states
that “[a] subpoena or summons relating to a grand jury proceeding or investigation must be
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure
of amatter before the grand jury.” Crim. Proc. Code art. 20.02(h). This provision, however,
does not define or explain what factors constitute “necessary to prevent the unauthorized
disclosure of a matter before the grand jury.” Id. Because subsection (h) is modeled on
federal law, we reviewed federal case law for guidance on a definition or explanation of the
factors that would constitute “necessary to prevent the unauthorized disclosure of a matter
before the grand jury” for the purposes of keeping grand jury subpoenas secret. Our review
of federal case law revealed that federal courts have ruled inconsistently on the issue of
whether or not grand jury subpoenas must be kept secret. FED. R. CRiM. P. 6(e)(6) advisory
committee’s mote (stating federal case law has not consistently stated whether or not
subpoenas are protected by rule 6(e)). Furthermore, even if we considered article 20.02 to
bea conﬁdenﬁality provision, information withheld under this statute would only be secret
~“for as long as necessary to prevent the unauthorized disclosure of a matter before the grand

jury.” Id.

You have not submitted any arguments explaining how the matter upon which the submitted
subpoenas were based is still “before the grand jury” to warrant keeping the subpoenas
secret. Therefore, upon review of article 20.02 and related case law, it is not apparent, and
you have not.otherwise explained, how this provision makes the submitted grand jury
subpoenas in Exhibit B-1 confidential. See Open Records Decision No. 478 (1987) (as
general rule, :statutory confidentiality requires express language making information
confidential).; Consequently, the submitted subpoenas in Exhibit B-1 may not be withheld
under article 20.02 of the Criminal Code of Procedure.

The sheriff also seeks to withhold the documents responsive to the subpoenas under
article 20.02.-We note, however, that the information at issue consists of information that
the sheriff compﬂed in the normal course of business. The requestor did not request records
subpoenaed by a grand jury; she requested records the sheriff normally maintains. The fact
that certain records may have been subpoenaed by a grand jury does not make the records
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confidential L‘rhder article 20.02. Upon review, we find you have not explained how the
information at issue falls within the categories of information that Texas courts have -
construed at'.‘";f‘proceedings” for the purposes of article 20.02 of the Code of Criminal
Procedure. We therefore conclude that the sheriff may not withhold any of the information
in Exhibit B-1 under section 552.101 in conjunction with article 20.02(a) of the Code of
Criminal Procedure. Cf. Open Records Decision No. 513 at 4 (1988) (fact that information
collected or prepared by another person or entity is submitted to grand jury does not
necessarily mean that such information is confidential in possession of district attorney).

Section 552.1 01 also encompasses the Medical Practices Act (“MPA”). Medical records are
confidential under the MPA, subtitle B of title 3 of the Occupations Code. See Occ. Code
§ 151.001. Seéction 159.002 of the MPA provides in part:

" (a) A communication between a physician and a patient, relative to or in

~ connection with any professional services as a physician to the patient, is
confidential and privileged and may not be drsclosed except as provrded by
this chapter

(b) A'j ecord of the identity, diagnosis, evaluation, or treatment of a patient
bya physrclan that is created or maintained by a physician is confidential and
pr1v11eged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential comrnumcatron
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
informiation except to the extent that disclosure is consistent with the
authorrzed purposes for which the information was first obtained.

1d.§ 15 9.002Ca), (b), (c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No: 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We also have concluded that when a file is created as the result of a hospital stay,
all of the documents in the file that relate to diagnosis and treatment constitute either
physician-patient communications or records of the identity, diagnosis, evaluation, or
treatment of a’patient by a physician that are created or maintained by a physician. See Open
Records Decision No. 546 (1990). Upon review, we find the information we have marked

.in Exhibit B-1 constitutes medical records which may only be released in accordance with

the MPA.

Section 552. lbl also encompasses section 773.091 of the Health and Safety Code, which
makes records of the provision of emergency medical services (“EMS”) confidential and
provides in part :

.
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(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
priviléged and may not be disclosed except as provided by this chapter.

Health & Safety Code § 773.091(b). Section 773.091 further provides, however, that

[t]he pr1v1lege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is recéiving emergency
medical services. : :

Id. § 773.091(g). Thus, except for the information specified in section 773.091(g),
emergency medical services (“EMS”) records are deemed confidential under section 773.091
and, therefore, may only be released in accordance with chapter 773 of the Health and Safety
Code. Seeid..§§ 773.091-.093. Accordingly, with the exception of any information subject
to section 773.091(g), the information we have marked in Exhibit B-1 must be withheld
under section’ffﬁ 52.101 in conjunction with section 773.091(b) of the Health and Safety Code.

Section 552. 101 of the Government Code also encompasses section 11 of article 49.25 ofthe
Code of Crirﬁinal Procedure, which provides as follows:

The medlcal examiner shall keep full and complete records properly indexed,

giving, the name if known of every person whose death is investigated, the

place where the body was found, the date, the cause and manner of death, and

shall issue a death certificate. . . . The records are subject to required public

disclosure in accordance with [the Act], except that a photograph or x-ray of

a body taken during an autopsy is excepted from required public disclosure
* in accordance with [the Act], but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray ié of the body of a person who died
;; while in the custody of law enforcement.

g
Crim. Proc. dee art. 49.25, § 11. You state Exhibit B-2 consists of photographs of a body
taken during & an autopsy that are confidential pursuant to section 11 of article 49.25. Upon
review, we agtee most of the photographs at issue consist of photographs of a body taken
during an autopsy You indicate neither of the statutory exceptions to confidentiality is
applicable in this instance. Accordingly, we find the sheriff must withhold the photographs
we have marked in Exhibit B-2 under section 552.101 of the Government Code in
conjunction with section 11 of article 49.25 of the Code of Criminal Procedure. However,
we note the re_inaining photographs in Exhibit B-2 were not taken during an autopsy. These
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remaining pﬁbtographs are not confidential under article 49.25, and the sheriff may not
withhold them under section 552.101 on that basis.

In summary, fhe sheriff may only release the marked medical records in accordance with the
MPA. With the exception of any information subject to section 773.091(g), the sheriff must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with section 773.091(b) of the Health and Safety Code. The sheriff must
withhold the:photographs we have marked in Exhibit B-2 under section 552.101 of the
Government Code in conjunction with section 11 of article 49.25 of the Code of Crnmnal
Procedure. The remaining information must be released.

This letter ruhng 1s limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detelmlnatlon_ regarding any other information or any other circumstances.

This ruling tiiggers important deadlines regarding the rights and responsibilities of the
governmentalbody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the @fﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jonathan Mﬂés

Assistant Attorney General
Open Records Division
IM/em )

Ref:  ID# 414601

Enc. Submitted documents

c: Requéétor
(w/o enclosures)




