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ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

April 18,2011

Ms. Michelle'Rangel
Assistant County Attorney
Fort Bend County

301 Jackson Street, Suite 728
Richmond, Texas 77469 . ..

OR2011-05378
Dear Ms. Raﬁgel:

You ask Wht‘gﬂler certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#414787.

The Fort Bend County Sheriff’s Office (the “sheriff”) received a request for all records,
including any'related child protective services files, pertaining to the requestor and another
named indivi’éjtlal. You claim that the submitted information is excepted from disclosure
under sections 552.101, 552.108, and 5 52:130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Codé excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, including section 261.201 of the Family Code, which provides in relevant part the
following:

(a) [Tjhe following information is confidential, is not subject to public

release under [the Act] and may be disclosed only for purposes consistent

with this code and applicable federal or state law or under rules adopted by

an inv%estigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
. chapter and the identity of the person making the report; and

Al
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(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age, information
concerning thereported abuse or neglect that would otherwise be confidential

. under this section. The investigating agency shall withhold information

- under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have
committed the abuse or neglect.

() Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

- (1) any personally identifiable information about a victim or witness
- under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report; or

-(B) another child of the parent, managing conservator, or
other legal representative requesting the information;

- (2) any information that is excepted from required disclosure under
i [the Act], or other law; and

(3) the identity of the person who made the report.
Fam. Code § 261 201(a), (k), (1). Upon review, we find incident fepoft numbers 08-30509,

08-30890, and 11-2191 pertain to investigations of alleged child abuse or neglect. See id.
§ 261.001(1)(A), (4) (defining “abuse” and “neglect” for purposes of Fam. Code ch. 261);

see also id. §.101.003(a) (defining “child” for purposes of this section as person under 18

years of age who is not and has not been married or who has not had the disabilities of
minority removed for general purposes). We note, however, the requestor is the parent of
the child victims listed in all three reports. With respect to incident report numbers 08-30890
and 08-30509, the requestor is alleged to have committed the suspected abuse or neglect;
thus, the requestor does not have a right of access to incident report numbers 08-30890
and 08-30509 under section 261.201(k). Accordingly, the sheriff must withhold incident
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report numbers 08-30890 and 08-30509 in their entirety under section 552.101 of the
GovernmentiCode in conjunction with section 261.201 of the Family Code. See Open
Records Decision No. 440 at 2 (1986) (construing statutory predecessor to section 261.201)
We note, hoy\}ever, the requestor is not alleged to have committed the suspected abuse or
neglect in in¢ident report number 11-2191. Thus, section 261.201(a) may not be used to
withhold incident report number 11-2191 from this requestor. Id. § 261.201(k). We note
that section 261.201(1)(3) provides that before a parent can copy and inspect a record of a

- child under 261.201(k), the identity of the party who made the report must be redacted. Id.

§ 261.201(1)(3). We also note that section 261.201(1)(2) stdtes any information that is
excepted fronj. required disclosure under the Act or other law may still be withheld from
disclosure. Id. § 261.201()(2). Accordingly, we will consider your arguments under
section 552.108 of the Government Code for the remaining information, 111c1ud1ng incident

report number 11-2191.

Next, we note incident report number 04-15144 involves an alleged violation of
section 32.51: of the Penal Code, which provides that “[a] person commits an offense if the
person, with 'ghe intent to harm or defraud another, obtains, possesses, transfers, or uses an
item of . . . identifying information of another person without the other person’s consent][.]”

" Penal Code §: 32 51(b)(1). Forpurposes of section 32.51, “identifying information” includes

an individual’s name and financial institution account number. Zd. § 32.51(a)(1)(A), (C).
Article2.29 of the Code of Criminal Procedure pertains to alleged violations of section 32.51
that occurr ed ‘on or after September 1, 2005 and provides:

(a).A;peace officer to whom an alleged violation of Section 32.51, Penal
Code;, is reported shall make a written report to the law enforcement agency
that employs the peace officer that includes the following information:

(1) the name of the victim;
.:".-',:i" (2) the name of the suspect if known;

W (3) the type of 1de11t1fy1ng information obtained, possessed,
transferred or used in violation of Section 32.51, Penal Code; and

-':

(4) the results of any investigation.

(b) On the victim’s request, the law enforcement agency shall provide the
report created under Subsection (a) to the victim. Inproviding the report, the
law enforcement agency shall redaet any otherwise confidential information
that 1s included in the report, other than the information described by
Subsee‘uon (a).

Crim. Proc. (jode art. 2.29. For purposes of article 2.29, an offense is committed on or
after September 1, 2005 if no “element of the offense occurs before that date.” Act of
Jun. 17, 2005, 79th Leg., R.S., ch. 294, § 1(b), 2005 Tex. Gen. Laws 885.
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In this instance, incident report number 04-15144 pertains to alleged credit card or debit card
abuse, which constitutes an alleged violation of section 32.51. The requestor is the victim
of the alleged identity theft listed in the report, and the alleged offense occurred after
September 1,:2005. Therefore, the submitted report is subject to article 2.29 of the Code of
Criminal Procedure and must be released to the requestor, except to the extent it contains
confidential information. See Crim. Proc. Code art. 2.29. You claim the submitted report
is excepted from disclosure under section 552.108 of the Government Code. However,
section 552.108 is a discretionary exception that does not make information confidential.
See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 586 (1991) (governmental body may waive section 552.108). Therefore, incident
report number 04-15144 may not be withheld under section 552.108 of the Government
Code. We note incident report number 04-15144 contains information subject to
section 552. 130 of the Government Code. As this exception is a confidentiality provision,

we will address its applicability to the information at issue.

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . .. a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state[.]” Go{/;ft Code § 552.130(a)(1). Accordingly, the sheriff must withhold the Texas
driver’s license number we have marked in incident report number 04-15144 under
section 552.1:30.

Section 552. 1;_08(21)(1) ofthe Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation; orprosecution of crime[.]” Id. § 552.108(a)(1). A governmental body claiming
section 552.108 must reasonably explain how and why this exception is applicable to the
information atissue. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977). You state incident report number 11-2191 relates to an ongoing
criminal investigation. Based on your representations and our review, we find that release
of incident report number 11-2191 would interfere with the prosecution of the crime. -
Therefore, section 552.108(a)(1) is applicable to incident report number 11-2191. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App —Housfén [14th Dist.] 1975) (court delineates law enforcement interests that are
present in actlve cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex 1976).

Section 552. 108(a)(2) ofthe Government Code excepts from disclosure “[i]Jnformation held
by a law enforcement agency or plosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(a)(2). Section 552.108(a)(2) is
applicable only if the information at issue relates to a concluded criminal case that did not
result in a conviction or deferred adjudication. A governmental body that claims an
exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A). You state incident reports 06-4013, 07-2237, and 10-7534 concern
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criminal 111vest1gat10ns that did not result in conviction or deferred adjudication. Based on
this 1epresentat10n and our review, we conclude section 552.108(2)(2) is applicable to these
reports.

We note section 552.108 does not except from disclosure basic information about an arrested
person, an arrest, or a crime. Id. § 552.108(c). Section 552.108(c) refers to the basic front-
page information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decmlon No. 127 (1976) (summarizing types of information considered to be basic
1nfonnat10n)' We note basic information does not include Texas motor vehicle record
information stibject to section 552.130 of the Government Code. See 531 S.W.2d at 186-88;
see also Opeén Records Decision No. 127 (1976) (summarizing types of information
considered to' be basic information). Thus, with the exception of basic information, the
sheriff may ﬁi(itlﬂlold incident report number 11-2191 under section 552.108(a)(1) and
incident1epoi“:ts 06-4013, 07-2237, and 10-7534 under section 552.108(a)(2). However, in
releasing the- bas1c information for report number 11-2191, the sheriff must withhold the
reporting party s identifying information, which we have malked under section 552.101 of
the Govermnent Code in conjunction with section 262.201(1)(3) of the Family Code.

In summary, ’the sheriff must withhold incident report numbers 08-30890 and 08-30509 in
their entirety’ under section 552.101 of the Government Code in conjunction with
section 261. 201 of the Family Code. The sheriff must withhold the Texas driver’s license
number we have marked in incident report number 04-15144 under section 552.130 of the
Govemment‘.Code With the exception of basic information, the sheriff may withhold
incident report number 11-2191 under section 552.108(a)(1) and incident reports 06-4013,
07-2237, and. 10-7534 under section 552.108(a)(2).! However, in releasing the basic
information for report number 11-2191, the sheriff must withhold the reporting party’s
identifying information, which we have marked, under section 552.101 of the Government
Code in conjunction with section 262.201(I)(3) of the Family Code. The remaining
' information 1ﬁust be released.?

This letter ruhng is limited to the part1cular information at issue in this request and limited
to the facts as p1ese11ted to us; therefore, this ruling must not be relied upon as a previous
detenmnatlon regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental’body and of the requestor. For more information concerning those rights and

responsibilitigs, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

'As ourruling is dispositive, we need not address your remaining argument against disclosure of this
information,

*We 116“(e that the requestor has a special right of access to some of the information being released in
this instance. Bécause such information is confidential with respect to the general pubhc if'the sheriff receives
another 1equest f01 this information from a different requestor, the sheriff must again seek a ruling from this
office.
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or call the @fﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information uhder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney ‘General, toll free at (888) 672-6787.

Sincerely,

Vanessa Buréie,ss
Assistant Attorey General
Open Records Division
VB/em

Ref: ID# 414787

Enc. Slelﬁifted documents

¢: . Requéstor
(w/o enclosures)




