
April 19, 2011 

Ms. Bridget Chapman 
Assistant City Attomey 
City of Georgetown 
P.O. Box 409 
Georgetown, Texas 

Dear Ms. Chapman: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

0R2011-05442 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govel11111ent Code. Your request was 
assigned ID# 414931. 

The City of Georgetown (the "city") received a request for all materials and investigative 
files concerning the requestor's client maintained by the city, including all files maintained 

--by-theeity'shuman-resoUFces-directer,m::mager, assistant-manager, and members-ofthe--- -
city's job aU,dit committee. You have redacted social security nmnbers pursuant to 
section 552.147 of the Govenllnent Code.! You claim that the submitted infonnation is 
excepted from disclosure under sections 552.103 and 552.107 of the Govenllnent Code.2 

You state you have notified the -individtla1s to whom the requested infonnation relates 

IWe note section 552.147(b) of the Govenmlent Code authorizes a govenmlental body to redact a 
living person's social security l1lU11ber from public release without the necessity of requesting a decision from 
this office lUlder the Act. See Gov't Code § 552.147. However, we note the requestor has a right of access to 
her client's social security l1lU11ber. See generally id. § 552.023(b) (governmental body may not deny access 
to person to whqm infonnation relates, or that person's representative, solely on gr0ll11ds that information si 
considered confidential by privacy principles). 

2Although you raise section 552.101 of the Govenmlent Code in conjunction with rule 503 of the 
Texas Rules of Evidence, we note section 552.1 0 1 does not encompass discovery privileges. See Open Records 
Decision No. 67~ at 1-2 (2002), 575 at 2 (1990). Furthennore, although you raise the attomey-clientprivilege 
under rule 503 of the Texas Rules of Evidence for the infonnationinExhibitB, we note section 552.107 is the 
proper exceptiOl~ for your attorney-client privilege claim in this instance. 
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pursuantto section 552.304 ofthe Government Code.3 See Gov't Code § 552.304 (interested 
party may submit COlmnents stating why infonnation should or should not be released). We 
have considered the exceptions you claim and reviewed the submitted representative sample 
of infol111ation. 4 

' 

Initially, we note some of the submitted information is made expressly public tUlder 
section 552.022 of the Govennnent Code, which provides, in relevant pmi, as follo:"s: 

(a) Without limiting the amount or kind of infol111ation that is public 
infonriation tmder this chapter, the following categories of infonnation are 
public information and not excepted from required disclosure under this 
chapt~r unless they are expressly confidential under other law: 

.; (15) infonnation regarded as open to the public under an -agency's 
, policies[.] 

Id. § 552.022(11)(15). The submitted information in Exhibit C includes infonnationregarding 
ajob posting that the city made public that is subject to section 552.022(a)(15). Although 
the city seeks to withhold the information subject to section 552.022 under section 552.103 
ofthe Government Code, this section is a discretionary exception and, as such, is not other 
law for purposes of section 552.022. See id. § 5 §2. 007; Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (govemmental 
body may waive Gov't Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.S 
(2000) (discr~tionary exceptions generally), 473 (1987) (govermnental body may waive 
section 552.193). Therefore, this information, wllich we have marked, may not be withheld 

- -- - ---ll11del:-seaiOi155-2~IO-3.-However-:-we-wi11adilie1is-theCity's argiiriierit uiidei'secfion 552: 103 
for the infonnation not subject to section 552.022. We will also address the city's claim of 
section 552.107(1) for Exhibit B. 

We will now,address your argument tmder section 552.103 of the Govermnent Code for 
Exhibit B anq the infOlmation in Exhibit C that is not subject to section 552.022(a)(15). 
Section 552.1.03 provides in relevant part as follows: 

3 As oftlie date of this letter, we have not received any arguments from the named u;,dividuals regarding 
the information at issue. 

4We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested;'l'ecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter dO,es not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent thaUhose records contain substantially different types of information than that submitted to this 
office. 
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(a) Irifonnation is excepted from [required public disclosure] if it is 
inf0111~ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a paliy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Inf01111ation relating to litigation involving a gove111mental body or an 
officer or employee of a gove111mental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on the:date that the requestor applies to the officer for public infonnation for 
access to or duplication of the information. 

Gov't Code §:P 52.1 03 (a), (c). The gove111mental body has the burden of providing relevant 
facts and do~uments to show that the section 552.l03(a) exception is applicable in a 
particular sitliation. The test for meeting this burden is a showing that (1) litigation is 
pending or re~sonably anticipated on the date that the department received tlle request for 
information, and (2) the infonnation at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. L~gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The govemrnental body must meet both 
prongs of this ,test for information to be excepted under section 552.103(a). 

To establish litigation is reasonably anticipated, a govemmenta1 body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." ;Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a 

., 'claim-that-litigatiOlris reasonably-anticipated-may-inc1ude,-for-examp Ie; -the-govennnental­
body's receipt of a letter containing a specific threat to sue the govenllnental body from an 
att0111ey for ~potential opposing party. Open Records Decision No. 555 (1990); see Open 
Records Deck;jon No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand; this office has determined that if an individual publiclytlu-eatens to bring suit 
against a gov~rnmental body, but does not actually take' objective steps toward filing suit, 
litigation is n9t reasonably anticipated. Open Records Decision No. 331 (1982). Further, 
the fact that a potential opposing paliy has hired an attorney who niakes a request for 
inf01111ation a,oes not establish that litigation is reasonably anticipated. Open Records 
Decision No.361 (1983). Whether litigation is reasonably anticipated must be detennined 
on a case-by-~ase basis. ORD 452 at 4. 

You state, and provide documentation showing, that the requestor's client filed a grievance 
with the city,'and retained the requestor to represent him. You explain the grievance 
proceeding ha,s concluded alld that "[ w ]hile the [c Jity has diligently tried to resolve the issues 
raise by [the ~~questor], the city reasonably anticipates litigation surrounding these issues." 
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However, based upon your representations and our review, we find the city has failed to 
establish it reasonably anticipated litigation on the date this request was received. See 
ORD 361. Accordingly, the city may not withhold the infonnation in Exhibit B or the 
remaining in~onnation in Exhibit C under section 552.103 of the Govenunent Code. 

We next addr,ess your claims under section 552.107(1) of the Govenunent Code for the 
information in Exhibit B. Section 552.107 of the Government Code protects infonnation that 
comes within.,.1he attol11ey-client privilege. Whell asseliing the attol11ey-client privilege, a 
govenunental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the infonnati0l1 at issue. See Open Records 
Decision No;. 676 at 6-7 (2002). First, a governmental body must demonstrate that the 
infol111ation constitutes or documents a comrmmication. Id. at 7. Second, the 
conununication must have been made "for the purpose of facilitating the rendition of . 
professional legal services" to the client governmental body. See TEX. R. EVID. 503(b)(1). 
The privilege does not apply when an attol11ey or representative is involved in some capacity 
other than that of providing or facilitating professional legal. services to the client 
govermnentaL body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 
(Tex. App.-Jexarkana 1999, orig. proceeding) (attol11ey-client privilege does not apply if 
attorney actir).g in capacity other than that of attol11ey). Governmental attol11eys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers,i; Thus, the mere fact that a commlmication involves an attol11ey for the 
govenunent ,does not demonstrate this element. Third, the privilege applies only to 
communicatipns between or among clients, client representatives, lawyers, and lawyer 
representatives. See TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a govenunental body must 
infol111 this qffice of the identities and capacities of the individuals to whom each 
communicatipn at issue has been made. Lastly, the attol11ey-client privilege applies only to 
a confidential,communication, id. 503(b)(1), meaning it was "not intended tobe disclosed 
tothiid persoifs otli6dhantliose towhoindisclosUre isniade infuliherance ofthe reIiditi6ri­
of professionetllegal services to the client or those reasonably necessary for the transmission 
of the conuTIllnication." Id. 503(a)(5). Whether a cOlmnunication meets this definition 
depends on thy intent ofthe pariies involved at the time the infonnation was cormmmicated. 
See Osborney. Johnson, 954S.W.2d 180, 184 (Tex. App.-Waco 1997,nopet.). Moreover, 
because the c~ient may elect to waive the privilege at any time, a governmental body must 
explain that t~~~ confidentiality of a communication has been maintained. Section 552.107 (1) 
generally eXY,epts an entire cOlmnunication that is deinonstrated to be protected by the 
attol11ey-cliel~t privilege unless otherwise waived by the govenunental body. See Huie v. 
DeShazo, 922,) S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire cormnunication, 
including facts contained therein). 

You state that Exhibit B constitutes cormnunications between attol11eys for the city and city 
persolmel. Yc;m state that these cOlmllU1llcations were made in furtherance ofthe rendition 
of legal serv~~es to the city, and you infonn this office that these communications have 
remained confidential. Based on your representations and our review, we agree that the e-



~ 
I 

i 

Ms. Bridget Chapman - Page 5 

mails in Exhibit B constitute privileged attomey-client cOlmnunications. Accordingly, the 
city may geherally withhold these communications lUlder section 552.107(1) of the 
Govel11ment Code. However, we note that some ofthe individual e-mails in the submitted 
e-mail chain~:consist of communications with a non-privileged pmiy. Thus, to the extent 
these non-privileged e~mails, which we have marked, exist separate and apart from the 
submitted e-mail chains, the city may not withhold them pursuant to section 552.107(1) of 
the Govenunent Code. 

We note that pOliions ofthe submitted infonnation maybe subject to section 552.1l7(a)(1) 
of the Govenunent Code.5 This section excepts from disclosure the home address and 
telephone number, social security number, and family member infonnation of a current or 
fonner officia.l or employee of a govenunental body who requests this infonnation be kept 
confidential pursuant to section 552.024 of the Govenunent Code. See Gov't Code 
§§ 552. 117(a)(1), .024(b). Whether a particular item of infonnation is protected by 
section 552.1:17(a)(1) must be detennined at the time the govenunental body receives the 
request for tlie infOlmation. See Open Records Decision No. 530 at.5 (1989). Thus, 
infonnation may only be withheld under section 552.1 17(a)(1) on behalf of a current or 
fonner officia:l or employee who made a request for confidentiality lUlder section 552.024 
prior to the da.te of the govemmental body's receipt ofthe request for the infonnation. We 
have marked;the infonnation that may be subject to section 552.117. To the extent the 
individual whose infonnation is at issue timely requested confidentiality for his personal 
infonnation up-der section 552.024, the city must withhold the infonnation we have marked 
under section 552.117( a)(l). To the extent the individual did not timely elect to withhold his 
personal information, then the city may not withhold the infonnationwe have marked lmder 
section 552.117(a)(1) of the Govel11ment Code. 

We note the sllbmitted infonnation includes utility account numbers. Section 552.136 of the 
." Govemment Code states that-"{n]otwithstandingany-other-provision-of.{the-Act],a credit - -----­

card, debit c9Id, charge card, or access device number that is collected, assembled, or 
maintained by. or for a govemmental body is confidential." Gov't Code § 552.136(b). An 
access devicypmmber is one that may be used to "(1) obtain money, goods, services, or 
another thing,ofvalue; or (2) initiate a transfer of funds other than a transfer originated solely 
by paper instlJlment." Id. § 552. 136(a). Upon review, we find the submitted utility account 
numbers constitute access device numbers for purposes of section 552.136. Thus, the city 
must withhold the accolUlt numbers we have mm"ked under section 552.136 of the 
Govenunent Code. 

We understand you have marked e-mail addresses within the remaining infonnation under 
section 552)37 of the Govenunent Code pursuant to Open Records Decision No. 684 

5The OJfice of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordimirily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). 

"'~ ; 
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(2009). 6Secfion 552.137 excepts fi.-om disclosure "an e-mail address of a member of the 
public that is provided for the purpose of commlmicating electronically with a govemmental 
body," unless,the member of the public consents to its release or the e-mail address is of a 
type specifically excluded by subsection (c). Id. § 552. 137(a)-(c), We note this exception is 
not applicable to an institutional e-mail address.anIntemet website address, or an e-mail 
address that a:govemmental entity maintains for one of its officials or employees. You have 
marked e-mail addresses maintained by a govemmental entitYlmder section 552.137. These 
e-mail addresses, which we have marked for release, may not be withheld under 
section 552.f37.7 However, some of the remaining infonnation includes additional e-mail 
addresses subj ect to section 552.137. Thus, the city must withhold the e-mail addresses you 
have marked;:and the additional e-mail addresses we have marked, lmder section 552.137, 
unless the city receives consent for their release. 

In summarY,·the city may generally withhold the information we have marked under 
section 552.107(1) of the Government Code. However, to the extent the non-privileged e­
mails we hav~ marked in Exhibit B exist separate and apart from the otherwise privileged 
e-mail chain~ in which they are submitted, they may not be withheld under 
.section 552.1 (n(1) of the Government Code. To the extent the individual whose information 
is at issue tin1;~ly elected to restrict access to his personal infOlmation, the city must withhold 
the infonnaticjn we have marked under section 552.117 (a)(1) ofthe Govemment Code. The 
city must wi~hhold the account numbers we have marked under section 552.136 of the 
Govenunent Code. With the exception of the e-mail addresses we have marked for release, 
the city must Withhold the e-mail addresses it has marked, in addition to the e-mail addresses 
we have marked, lmder section 552.137 of the Govennnent Code. The remaining 
infom1ation ll1ust be re1eased.8 

.. 

This letter TIlling is limited to the particular information at issue in this request and limited 
.. --._---T6t11e faCfs-aspres-eiitedtolLs;t1ierefore,-tliis-iuliiigii1.11sf lJ.otb e :reliealiponas- a-previous --

detennination regarding any other information or any other circumstances. 

6We no~e tlns office issued Open Records Decision No. 684 (2009), a previous detemnnation to all 
governmental b6dies authorizing them to withhold ten categories of inforn1ation, including e-mail addresses 
of members of the public lmder section 552.137 of the Government Code, without the necessity of requesting 
an attorney gen~~:al decision. 

7Addit\9nally, we note the requestor also has a right of access to her client's e-mail address. Gov't 
Code § 552. 137(b). 

8We nbre the infonuation being released contains confidential information to wInch the requestor has 
a right of access:' See Gov't Code § 552.023 (person or person's autllOrized representative has special right of 
access to inform.~tion that relates to the person and that is protected from disclosure by laws intended to protect 
person's privacy~interests). Thus, if the city receives another request for tlns particular information fl:om a 
different requestor, then the city should again seek a decision from this office. 

~." 
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This ruling tt1ggers important deadlines regarding the rights and responsibilities of the 
govennnentalbody and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Govennnent :S;otline, toll free, 
at (877) 673,-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free at (8g8) 672-6787. 

Sincerely, 

": 

Vanessa Burgess 
Assistant Attomey General 
Open Recor~~ Division 

VB/em 

Ref: 

Enc. 

c: 

m# 414931 
'" 

Submitted documents 

Requestor' 
(w/o enclosures) 

", 
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