ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 19, 2011

Ms. Judith S;Rawls

Assistant City Attorney

City of Beaumont

P.O. Box 3827

Beaumont, Texas 77704-3827 .

OR2011-05447

Dear Ms. Rawls:

You ask Whéﬂ'lGr certain information is subject to required public disclosure under the
Public Informatlon Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 414911 (Request 1-50).

The City of Beaumont (the “city”) received a request for all information pertaining to a
vehicle acc1dent occurring during a National Academy for Professional Driving training

~exercise conducted on a specified-date-at-a- specified location-and-involving two-named-city-— - ——-——- -

police officers. You state you will release 1most of the requested information upon receipt
of payment. ZYou claim that the submitted information is excepted from disclosure under
sections 552. 102 and 552.119 of the Government Code. You also state you have notified the
Combined Law Enforcement Assoc1at1ons of Texas (“CLEAT”), which represents the named
officers, of the request. See Gov’t Code § 552.304 (intefested party may submit comments
stating why information should or should not be released). We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we must address the city’s obligations under section 552.301 of the Government
Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. Pursuant to
section 552.3;Ql(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. See Gov’t
Code § 552.301(b). You state the city received the request for information on January 24,
2011. This dfﬁce does not count the date the request was received or holidays as business
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days for the purpose of calculating a governmental body’s deadlines under the Act. You
inform us the city was closed for business on February 4, 2011. Therefore, the city’s ten-
business-day deadline to request a ruling was February 8, 2011. The envelope in which the
city’s request for a ruling was submitted bears a postmark date of February 9, 2011. See id.
§ 552.308(a)(1) (describing rules for calculating submission dates of documents sent via first -
class United States mail, common or contract carrier, or interagency mail). Accordingly, we
conclude the city failed to comply with the procedural requirements mandated by
section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See
id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision Nos:; 630 (1994), 586 (1991), 319 (1982). This office has held a compelling reason
_exists to withhold information when third party interests are at stake or when information is
made confidential by another source of law. See Open Records Decision No. 150 (1977)
(construing predecessor statute). You assert the requested information is excepted from
disclosure under sections 552.102 and 552.119 of the Government Code. Because these
~ sections can provide compelling reasons for non-disclosure, we will consider whether these
exceptions are applicable to the requested information.

You claim the submitted information is excepted from disclosure under section 552.102 of
the Government Code. Section 552.102(a) excepts from disclosure “information in a
" personnel file, the disclosure of which would constitute a clearly unwarranted invasion of =
personal privacy.” Gov’t Code § 552.102(a). You state the submitted information is not part
of a personnel file. Based on your representation, we conclude none of the submitted
information is excepted under section 552.102(a) of the Government Code. Accordingly,
none of the sybmitted information may be withheld on that basis.

You assert the photographs in the submitted information are excepted from disclosure under
section 552.119, which provides the following:

(2) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
__information;
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(2) the officer is a party in a civil service hearing or a case in
_ arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) &photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Id. § 552.119. Under section 552.119, a governmental body must demonstrate, if the
documents do not demonstrate on their face, that release of the photograph would endanger
the life or phys1ca1 safety of a peace officer. You state city police officers are subject to
doing undercover work and release of their photographs or visual images could affect officer
safety and 11i1ider any past or future undercover operations involving the officers. You have
not explained; however, how release of the officer’s photograph would endanger the officer’s
life or physical safety at this time. Accordingly, we determine that the city has failed to
demonstrate how the release of the officer’s photograph would endanger the life or physical
safety of this ofﬁcer Therefore, the photographs of the peace officer may not be withheld
under sectlon 552.119 of the Government Code.

Section 552. 101 of the Government Code excepts from disclosure “information considered
to be conﬁdén‘cial by law, either constitutional, statutory, or by judicial decision. »l
Id. § 552. 101 This exception encompasses constitutional privacy, which consists of two
interrelated types of privacy: (1) the right to make certain kinds of decisions independently
and (2) anindividual’s interest in avoiding disclosure of personal matters. See OpenRecords
Decision No. 455 at 4 (1987). The first type of constitutional privacy protects an individual’s
autonomy w1thm zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type

 Tequiresa bal@nmng between the individual’s privacy interests and the public’sneed toknow

information of public concern. Id. The information must concern the “most intimate aspects
ofhuman affairs.” Id. at 5 (citing Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th
Cir. 1985)).

Federal courts have recognized individuals have a constitutional right to privacy in their
unclothed bodles Quoting the United States Court of Appeals for the Ninth Circuit, which
concluded, “[w]e cannot conceive of a more basic subject of privacy than the naked body{,]”

the United States Court of Appeals for the Second Circuit has found “there is a right to
privacy in one’s unclothed or partially unclothed body, regardless [of] whether that right is
established tliifough the auspices of the Fourth Amendment or the Fourteenth Amendment.”
Poev. Leonard, 282 F.3d 123, 138-39 (2d Cir. 2002) (quoting York v. Story, 324 F.2d 450,

'"The Of;f'ﬁce of the Attorney General will raise a mandatory exception on behalf of a govermnentél
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470

(1987).
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455 (9" Cir. 1 963). Upon review, we find the department must withhold the photograph we
have marked under section 552.101 in conjunction with constitutional privacy. As you raise
no further exceptions, the remaining information must be released.

This letter ruﬁng is limited to the particular information at issue in this request and limited
to the facts ag presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag.state.tx. us/open/index_orl.php,
or call the. Ofﬁce of the Attorney General’s Open Govermnment Hotline, toll free,
at (877) 673 6839 Questions concerning the allowable charges for providing public
information upder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

-

Sincerely,, # -

Jonathan Mﬂ_és »
Assistant Attorney General
Open Records Division

IM/em

Enc. Submitted documents
c: Requestor
(w/o enclosures)




