
·-

.j 

, 
April 20, 201L 

Ms. Jessica Sangsvang 
Assistant City Attorney 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

City ofFOli WOlih':' 
1000 Throclanorton Street, Third Floor 
FOli WOlih, Texas 76102, . 

'": . , . 

Dear Ms. San'gsvang: 

0R2011-05501 

You ask whether certain information is subject to required public disclosure under the 
Public Infon11.iltionAct (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas 
assigned ID#419663 (PIR No. W007438). 

The City ofF<:Hi Worth (the "city") received a request for infonnation relating to a specified 
arrest. You state the city has no responsive dash camera video. 1 You claim the submitted 
information is:excepted from disclosure under section 552.108 ofthe Government Code. We 
have consideted the exception you claim and reviewed the information you submitted. We 
also have conpidered the comments we received from the requestor? 

We note th~ city did not comply ~ith its' deadlin'eunder . seCtion 552.301(b) of the 
Govermnent Code in requesting this decision. Section 552.301 prescribes procedures a 
govenllnenta( body must follow in asking this office to detennine whether requested 
infonnation,is excepted from public disclosure. See Gov't Code § 552.301(a). 
Section 552.3.01 (b) requires the govenllnental body to ask for the attorney general's decision 
and claim its~exceptions to disclosure not later than the tenth business day after the date of 

IWe note the Act does not require a govenmlental body to release information that did not exist when 
it received a request or create responsive infonnation. See Econ. Opportunities Dev. COlp. v. Bustamante, 
562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 

0' 
(1992), 555 at 1.(1990), 452 at 3 (1986), 362 at 2 (1983). 

2See GbY't Code § 552.304 (any person may ~;ib~t written comments stating why infonnation at issue 
in request for at\:bmey general decision should or should u'ot be released). 
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its receipt ofthe written request for infonnation. See id. § 552.301(b). Section 552.302 of 
the Govenll11ent Code provides that if a governmental body fails to comply with 
section 552.~b1, the requested infonnation is presumed to be subject to required public 
disclosure and must be released, unless there is a compelling reason to withhold any ofthe 
infonnation. 'See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.-Fort 
Worth 2005,' no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. 
App.-Austil~ 1990, no writ). 

You infol11l us the city received the instant request for infonnation on March 14, 2011; 
therefore, the city's ten-business-day deadline tmder section 552.301 (b) was March 28. The 
city requested this decision by United States mail meter-marked March 29. Thus, the city 
did not comply with section 552.301, and the submitted infonnation is therefore presumed 
to be public uIlder section 552.302. This statutory presumption can generally be overcome 
when infonnation is confidential by law or third-party interests are at stake. See Open 
Records Decision Nos. 630 at 3 (1994),325 at 2 (1982). The city claims section 552.108 of 
the Govenmlynt Code, which is a discretionary exception to disclosure that protects a 
govenunentar body's interests and may be waived. See Gov't Code § 552.007; Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 
(1999) (waiv~:r of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov't 
Code § 552.108 subject to waiver). Nevertheless, the interests tmder section 552.108 ofa 
governmentalbodyotherthan the one that failed to comply with section 552.301 can provide 
a compelling;J(eason for non-disclosure under section 552.302. See Open Records Decision 
No. 586 at 2-3 (1991). You infonn us the Tarrant Cotmty District Attol11ey's Office (the 
"district attoTI).ey") asselis a law enforcement interest in the infonnation at issue. Therefore, 
we will deteniline wheth~r the city may withhold the submitted infonnation on behalf ofthe 
district attol11ey under section 552.1.08. 

We next note, the submitted infonnation includes the results of an analysis of a breath 
specimen. Section 724.018 of the Transportation Code provides that upon the request ofthe 
person who :has given a specimen at the request of a peace officer, full infonnation 
concerning th,e analysis of the specimen must be made available to that person or the 
person's att01:ney. Although you seek to withhold the results of the analysis of the breath 
specimen uncl~r section 552.1.08 ofthe Govenllnent Code, as a general mle the exceptions 
to disclosureJound in the Act do not apply to infonnation other statutes malce public. See 
Open Records, Decision Nos. 623 at 3 (1994), 525 at 3 (1989). In this instance, the requestor 
is the person who gave the breath specimen at the request of a peace officer. Therefore, the ,. 

, city must rel~ase the submitted results of the analysis of the specimen to this requestor 
pursuant to s~ction 724.018 of the Transportation Code. 

We also note ~ection 552.022 ofthe Govel11ment Code is applicable to some ofthe submitted 
infol11lation. Section 552.022( a)(17) provides forrequired public disclosure of"infonnation 
that is also contained in a public court record," unless the infonnation is expressly . 

. confidential Wlder other law. Gov't Code § 552.022(a)(17). The court document we have 
marked is su1?ject to section 552.022(a)(17). Although you seek to withhold the comi 
document un4er section 552.108 of the Government Code, that section is a discretionary 
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exception to disclosure that protects a governmental body's interests and may be waived. 
See id. § 552.007; Open Records Decision Nos. 665 at 2n.5 (2000) (discretiona1Y exceptions 
generally), 117 at 3 (1977) (statutory predecessor to Gov't Code § 552.108 subject to 
waiver). As such, section 552.108 is not other law that makes infonnation expressly 
confidential for purposes of section 552.022(a)(17). Therefore, the city may not withhold 
the marked cburt document under section 552.108 and must release it to the requestor 
pursuant to se,ction 552.022(a)(17) ofthe Government Code. 

Next, we adcliess your claim tmder section 552.108 of the Govenmlent Code for the rest of 
the submittedinfonnation. Section 552.1 08(a)(I) excepts from disclosure "[i]nfonnation 
held by a law'enforcement agency or prosecutor that deals with the detection, investigation, 
or prosecutiql~ of crime . . . if . . . release of the infonnation would interfere with the 
detection, inVestigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A 
govel11mentalbody must reasonably explain how and why section 552.108 is applicable to 
the infonnation at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977). You have provided an affidavit from the district attol11ey's office stating that 
release of the:remaining infonnation would interfere with a pending criminal prosecution. 
Based on the··affidavit, we, conclude section 552.1 08( a) (1 ) is generally applicable to the 
remaining infonnation. See Houston Chronicle Publ 'g Co. v. City of Houston, 531 
S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975) (comi delineates law enforcement 
interests pres~nt in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 

We note the remaining infonnation includes a statutory warning and a notice of suspension, 
which we hav~ marked. Because copies ofthose documents are provided to the person who 
is the subj ect:6fthe wal11ing and the notiQe, we find release ofthe statutory waming arid the 
notice of suspension will not interfere with the detection, investigation, or prosecution of 
crime. See G'iW't Code § 552.1 08( a)(l). Therefore, the city may not withhold the statutory 
wal11ing and"Ahe notice of suspension under section 552.108 and must release those 
documents. .: 

We also note};ection552.108 does not except from disclosure "basic infonnation abo-qt an 
alTestedpersol1, analTest, or a crime." Id. § 552.108(c). Section552.108(c)referstothe 
basic front-page infonnation held to be public in Houston Chronicle. See 531 S.W.2d . 
at 186-88. The city must release basic offense and anest infonnation, including a detailed 
description of the offense, even ifthe infonnation does not literally appear on the front page 
of an offens¢ or alTest repOli. See Open Records Decision No. 127 at 3-4 (1976) 
(smmnarizingtypes ofinfonnation deemed public by Houston Chronicle). Except for basic 
infonnation, the statutory wanung, and the notice of suspension, the city may withhold the 
remaining infonnationtmder section 552.108(a)(I) ofthe Government Code.3 

3We ndfe basic information includes the anested person's social securitynmnber. Section 552. 147(b) 
of the Govenm1~ht Code authorizes a gove111mental body to redact a living person's social security number £i.·om 
public release without the necessity of requesting a decision £i.·om this office ll1der the Act. The requestor has 
a right, however; to his own social security nmnber. See generally Gov't Code § 552.023(b) (gove111111ental 
body may not deny access to person to whom information relates, or that person's representative, solely on 
grolU1ds that inf01111ation is considered confidential by privacy principles). 
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In smmnary/the city (1) must release the results of the analysis of the breath specimen 
pursuant to s~ction 724.018 of the Transportation Code; (2) must release the niarked Gourt 
document pm:~uant to section 552.022(a)(17) ofthe Government Code; (3) must release the 
statutory waming and the notice of suspension; and (4) may withhold the rest of the 
submitted information under section 552.1 08( a)(l) of the Govemment Code, except for the 
basic offense and arrest information that must be released under section 552.1 08( c ).4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detem1ination regarding any other infonnation or any other circumstances. 

This ruling tljggers important deadlines regarding the rights and responsibilities of the 
govemmentaFbody and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Govennnent Hotline, toll fi.~ee, 

at (877) 673~,6839. Questions concerning the allowable charges for providing public 
infonnation ll~der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

J mes W. Morris, III 
Assistant Attorney General 
Open Records Division 

JWM/em 

Ref: ID# 419663 

Enc: Subm~Fted documents 
,:; 

c: Requestor 
(w/o enclosures) 

4We n~te the statutory warning and the notice of suspension contain the anested person's Texas 
driver's license information, which the city would be required to withhold from the general pl~blic under 
section 552.130'bfthe Govemment Code. Because section 552.130 protects personal privacy, the requestor 
has a right of access to his own'Texas driver's license information under section 552.023 of the Govemment 
Code. See Gov:t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987). Should the city receive 
another request (or these same records from a different requestor, the city should resubmit these records and 
request another l~l1ing. See Gov't Code §§ 552.301(a), .302. 


