
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Apri120, 2011 

Ms. Andrea Sheehan 
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Dear Ms. Sheehan and Donley: 

.,...,.' 

":' , 
0R2011-05541 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Govel11ment Code. Your request was 
assigned ID# 415153. 

The CalTollton-Fanner's Branch Independent School District (the "district"), which you 
represent, received a request for the name, title, salalY, j ob description, and work facility for 
every district; employee and job-related calendar entries of four named district employees 
during a speci;fied time period. You state the district does not possess some of the requested 
information. I , You also state the district has:;re1eased most of the requested infOlTIlation. 
Fmther, you state that some ofthe submitted irifonnation has been redacted pursuant to the 
Family Educational Rights. and Priv:acy ACt ("FERP A"), s.ection 1232g of title 20 of the 
United States Code.2 You clalin SOlue 6(thestlbnlitted' ihformation is excepted from 

IWe note the Act does not require a govel11mental body to disclose infol1nation that did not exist at 
the time the requ:est was received. Econ. Opportunities Dev. Corp. v, Bustamante, 562 S.W.2d 266 (Tex. Civ. 
App.-San Anto,llio 1978, writ dism'd); Attol1ley General Opinion H -90 (1973); Open Records Decision Nos. 
452 at 2-3 (1986), 342 at 3 (1982); 87 (1975); see also Open Records Decision Nos. 572 at 1 (1990),555 at 
1-2 (1990), 416 at 5 (1984). 

2The Uiuted States Department of Education Family Policy Compliance Office (the "DOE") has 
informed tlus office that FERP A does not pel1lut state and local educational authorities to disclose to tlus office, 
without parental consent, unredacted, personally identifiable information contained in education records for the 
ptu1Jose of om r~view in the open records ruling process lUlder the Act. The DOE has detel1luned that FERP A 
detel1lunations iuust be made by the educational authority in possession of tlle education records. We have 
posted a copy of the letter from the DOE totlris office on tlle Attorney General's website: 
http://www.oagihate.tx.us/open/2 0060725usdoe.pdf. 
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disclosme under sections 552.101, 552.102, 552.107, 552.111, 552.117, and 552.137 of the 
Govel11ment .:Code.3 We havecOIisidered the exceptions you claim and reviewed the 

.', 

submitted information. 

Initially, we address yom assertion that Exhibit F is not responsive to the present request. 
We note the requestor specifically seeks job-related calendar entries. Upon review, we agree 

ii' 

that the infonnation we have marked in Exhibit F is not responsive because it consists solely 
of personal calendar entries that do not peliain to the named employee's job duties. The 
district need 110t release the marked nomesponsive infonnation in response to tIns request, 
and this ruling will not address that infol111ation. You argue that the remaining calendar 
entries in ExhIbit F are not responsive because these entries refer to dates after the date on 
which the rec11.lest was received. However, you inform this office that the calendar entries 
at issue were·.created prior to the date the request was received. Accordingly, we find the 
remaining calendar entries in Exhibit F are responsive to the present request. Therefore, we 
will address ypm arguments against disclosure ofthis infonnation. 

:.:, .,' 
Section 552.1.()1 of the Govel11l1lent Code excepts from disclosure "infonnation considered 
to be confide~ltial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses the doctrine of common-law privacy. Common­
law privacy protects information that (1) contains highly intimate or embarrassing facts, the 
publication of. which would be highly obj ectionable to a reasonable person, and (2) is not of 
legitimate co4Gem to the pUblic. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 
685 (Tex. 1976). The type of information considered intimate or embarrassing by the Texas 
Supreme Court in Industrial Foundation included infOlmation relating to sexual assault, 
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment ofr1-1ental disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 
This office ha.s found that some kinds of medical information or infonnation indicating 
disabilities or §pecific illnesses are excepted from required public disclosure under common­
law privacy. See Open Records Decision Nos. 470 (illness from severe emotional andjob­
related stress );:455 (1987) (prescription dmgs, illnesses, operations, and physical handicaps) . 

. We note, hO'Yever, the public generally has a legitimate interest in infonnation that relates 
to public empl.oyment and public employees. See qpen Records Decision Nos. 542 (1990); 
470 at4 (1987) (publichaslegitimateinterestinjob qualifications and perfOlmance of public 
employees); 444 at 5-6 (1986) (public has legitimate interest in blowing reasons for 
dismissal, de~~otion, promotion, orresignation or public employees); 432 at 2 (1984) (scope 
of public employee privacy is narrow). 

Upon review,;we find the infonnation we have marked is highly intimate or embarrassing 
and not oflegitimate public concel11. See ORD 470 at 4 (although fact that public employee 
is sick is public, specific infOlmation about illnesses is excepted from disclosme under 

3you al~o claim this information is protected lmder the attorney-client privilege based on Texas Rule 
of Evidence 503knd IDlder the attomey work product privilege based on Texas Rule of Civil Procedure 192.5. 
In this instance;;however, the information is properly adcb:essed here tmder section 552.107, rather than 
lUle 503, and section 552.111, rather than rule 192.5. Open Records Decision No. 676 at 3 (2002). 

,'; 
1.~' 
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section 552.,101). Thus, the infonnation we have marked must be withheld lmder 
section 552.101 of the Government Code in conjunction with cOlmnon-1aw privacy. 
However, thetemaining information you have marked is not highly intimate or embarrassing 
and of.1egitimate public concem. Therefore, the remaining information you have marked 
may not be wtthheld under section 552.101 on the basis of cOlllinon-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "infonnation in a 
personnel file; the disclosure of which would constitute a clearly unwananted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database ofth~ Texas Comptroller of Public Accolmts. Tex.' Comptroller of Pub. Accounts 
v. Attorney Gen. o/Tex. & The Dallas Morning News, Ltd., No. 08-0172, 2010WL4910163 
(Tex. Dec. 3,2010). Having carefully reviewed the information at issue, we have marked 
the informati<;m that must be withheld lmder section 552.102(a) of the Government Code. 
However, the'i'emaining infOlmation you have marked does not consist ofthe dates of birth 
of district employees and may not be withheld under section 552.1 02(a). 

:/. 

Section 552.:~07(1) of the Government Code protects infonnation coming within the 
attomey-clielit privilege. When asserting the attomey-client privilege, a governmental body 
has the burdeIi of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a goven;;unenta1 body must demonstrate that the information constitutes or documents 
a cOlmnunication. Id. at 7. Second, the commlmication must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client governmental 
body. TEX.R. EVID. 503(b)(1). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional l,egal services to the client governmental body. In re Texas Farmers Ins. 
Exch., 990 S.vy.2d337, 34;0 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client 
privilege doe,~ not apply if attorney acting in a capacity other than that of attorney). 
Govenllnentat attorneys often act in capacities other than that of professiona11ega1counse1, 
such as admin;istrators, investigators, or managers. Thus, the mere fact that a commmllcation 
involves an a,ttorney for the govenunent does not demonstrate this element. Tmrd, the 
privilege app~~es only to communications between or among clients, client representatives, 
lawyers, 1awy~r representatives, and a lawyer representing another paIiy in a pending action 
and concemirtg a matter ofconmlon interest therein. See TEX. R. EVID. 503(b)(1)(A)-(E). 
Thus, a govenllnenta1 body must infonn this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attorney-client 
privilege applies only to a confidential communication, id. 503(b)(1), meaning it was "not 
intended to b~ disclosed to third persons other than those to whom disclosure is made in 
furtherance 0:( the rendition of professional legal services to the clierit or those reasonably 
necessary for;the transmission of the communication." Id. 503(a)(5). 

Whether a cOlJ11llunication meets this definition depends on the intent ofthe parties involved 
at the time th~jnformation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 



Ms. Andrea Sheehan and Ms. Elisabeth A. Donley- Page 4 

privilege at a'ny time, a governmental body must explain that the confidentiality of a 
c0l11municati6n has been maintained. Section 552.107(1) generally excepts an entire 
cOlmnunicati6n that is demonstrated to be protected by the attomey-client privilege, unless 
otherwise waived by the govenunental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You assert the pOliion of the remaining calendar entries you have marked docmnent or 
consist of conlmunications between and amongst distlict staff and attomeys for the distlict 
that were made for the purpose of providing legal advice to the district. You also asseli the 
cOlmnunications to which the entries pertain and the entries themselves were made in 
confidence aI).d have maintained their confidentiality. Based on your representations and our 
review, we fiAd you have demonstrated the applicability of the attomey-client privilege to 
the infonnation we have marked. Accordingly, the district may withhold the infomlation we 
have marked section 552.107 of the Govenunent Code.4 However, we note one of the 
calendar entties contains a communication with a non-privileged party. Thus, this 
infonnation, We have marked, may not be withheld under section 552.107. Further, although 
the remainin~icalendar entlies reveal the intent to communicate, you have not explained, and 
the document$ do not reflect, how these calendar entlies constitute or document an actual 
conununicat~9n. Therefore, the district may not withhold the remaining calendar entlies 
lmder sectiori,~552.107. 

Section 552.H 1 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agenOy." This exception encompasses the deliberative process privilege. See Open 
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, 
opinion, and recommendation in the decisional process and to encourage open and frank 
discussion ir;; the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391,394 (Tex. App.-SanAntonio 1982, no wlit); Open Records Decision No. 538 
at 1-2 (1990). 

" ., 

In OpenRecqrds Decision No. 615, this office re-examined the statutory predecessor to 
section 552. p 1 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined that 
section 552. I,.} 1 excepts from disclosure only those intemal communications that consist of 
advice, recorWnendations, opinions, and othermatelial reflecting the policymaking processes 
of the govenimental body. See ORD 615 at 5. A governmental body's policymaking 
functions do.(not encompass routine internal administrative or personnel matters, and 
disclosure of.~nfonnation about such matters will not inhibit :free discussion of policy issues 
among agency persOlmel. Jd.; 'see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351.. (Tex. 2000) (section 552.111 not applicable to personnel-related 
cOl11municatiqns that did not involve policymaking). A gove111l11ental body's policymaking 

4As oui;ruling is dispositive for the marked information., we need not address your argument urider 
section 552.1119fthe Government Code based on the work-product privilege. 
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. functIons do include administrative and personnel matters of broad scope that affect the 
governmental' body's policy mission. See Open Records Decision No. 631 at 3 (1995) . 

. " 

Y au assert the info1111ation you have marked consists of the opinions, advice, and 
recommendat'ions of district employees pertaining to the district's policy making processes. 
You explain the calendar entries you have marked peliain to "the meetings and discussions 
as part ofthe'ldJistrict's deliberative process in formulating its final grading procedures." 
Upon review- of your arguments and the info1111ation at issue, we find the district has 
established tIre info1111ation we have marked constitutes advice, recommendations, opinions, 
or material reflecting the policymaking processes of the district. Accordingly, the district 
may withhold the information we have marked under section 552.111 of the Government 
Code. However, we fiIld the remaining info1111ation you have marked consists of general 
administrative info1111ation that does not relate to policymaking or infOlTI1ation that is purely 
factual in nat1:U"e. Accordingly,the district may not withhold any portion of the remaining 
info1111ation you have marked under section 552.111 of the Government Code. 

Section 552. ~lll also encompasses the attorney work product privilege fOlmd in mle 192.5 
of the Texas Rules of Civil Procedure. City of Garland v. Dallas Morning News, 22 
S.W.3d 351, l~60 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 
defines worlcproduct as: 

(1) material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the paxty' s. attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agepts; or 

(2) a 90mmunication made in anticipation of litigation or for trial between 
a party and the party's representatives or among a party's representatives, 
includ~ng the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

I 

Tex. R. Civ .. P. 192.5. A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating that the information was created or developed 
for trial or i11ianticipation of litigation by or for a party or a party's representative. Jd.; 
ORD 677 at,W-8. In order for this office to conclude that the info1111ation was made or 
developed in."~ll1ticipation of litigation, we must be satisfied that 

a) a:;reasonable person would have concluded from the totality of the 
circuIp.stances surrounding the investigation that there was a substantial 
chancy that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensuefllld [created or obtained the information J for the purpose of preparing 
for sucrh litigation. 

; .~ 

i 

, 
.1 

----------------~.j~'--------------------------------------------------------------------I 



Ms. Andrea Sheehan and Ms. Elisabeth A. Donley- Page 6 

Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. 

You asseli some of the remaining infonnation is excepted lmder section 5 52.111 on the basis 
of the attom'ey work product privilege. Upon review, we find the district has not 
demonstrated::that any of the remaining infonnation at issue consists of material prepared or 
mental impressions developed in anticipation of litigation or for trial by a party or a 
representative of a pmiy. Likewise, the district has not sufficiently shown that the 
infonnation at issue consists of cOlmmmications made in anticipation oflitigation or for trial 
between a party and a representative of a party or among a party's representatives. See TEX. 
R. ClY. P. 192.5. Therefore, we conclude the district may not withhold any ofthe remaining 
information at issue on the basis of the attorney work product privilege under 
section 552.111 of the Government Code .. 

Section 552. h17(a)(1) of the Government Code excepts from disclosure the home address 
and telephone; number, social security number, and family member infonnation of a current 
or fonner offiCial 'or employee of a governmental body who requests that this infonnation be 
kept confidential under section 552.024 of the Government Code. See Gov't Code 
§§ 552.117,) .024. Whether a pmiicular item of infonnation is protected by 
section 552.111.7(a)(1) must be detennined at the time ofthe governmental body's receipt of 
the request fqT the infonnation. See Open Records Decision No. 530 at 5 (1989). Thus, 
infonnation Ii:;lay only be withheld under section 552.117(a)(1) on behalf of a ClUTent or 
fonner officict,l or employee who made a request for confidentiality under section 552.024 
prior to the da.te of the governmental body's receipt of the request for the infonnation. You 
infornl us thCl;t, the employees at issue timely elected confidentiality lUlder section 552.024. 
Therefore, the district must withhold the infonnation you have marked and the infonnation 
we have marked under section 552.117(a)(1) of the Government Code. 

Section 552.l37 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a government9-l body," unless the member ofthe public consents to its release or the e-mail 
address is oJ a type specifically excluded by subsection (c). See Gov't Code 
§ 552. 137(a);Cc). The e-:mail addresses at issue are not a type specifically excluded by 
section 552.1~7(c). Accordingly, the district must withhold the e-mail addresses you have 

.. , 
marked undei section 552.137 of the Government Code, unless the owners of the e-mail 
addresses hay~ affilmatively consented to their disclosure.5 

.,'. 

In summmY,.i,the district must withhold the infonnation we have marked under (1) 
section 552.1Q1 ofthe Government Code in conjunction with cOI111n~n-law privacy and (2) 

5We note Open Records Decision No. 684 (2009) was issued as a previous detennination to all 
govenU11ental b6~dies authorizing them to withhold ten categories of information, including an e-mail address 
of a member oftne public under section 552.13 7 of the Govel1U11ent Code, without the necessity of requesting 
an attomey genel'al decision . 

." 
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section 552.102(a) ofthe Government Code. The district may withhold the infOlwation we 
have marked:under sections 552.107 and 552.111 of the Government Code. The district 
must withhold the marked infonnation under section 552.117 of the Goven1lllent Code. 
Unless the owners ofthe marked e-mail addresses have consented to their release, the district 
must withhold this infonnation tmder section 552.137 of the Government Code. The 
remaining responsive infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presenteq. to us; therefore, this mling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling ttiggers important deadlines regarding the rights and responsibilities of the 
govenunentalbody and of the requestor. For more infornlation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

J onathan Mil~s 
Assistant Attqrney General 
Open Record~ Division 

JM/em 

Ref: ID# 415153 

Enc. Subm~tted documents 

c: Requestor 
(w/o enclosures) 

) 


