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April 25, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Judith Sachitano Rawls 
Assistant City Attomey 
City of BeaUl1lOnt 
P.O. Box 3827 
Beaumont, T~xas 77704-3827 

.. ,., 

Dear Ms. Rawls: 

0R2011-05639 

You ask whether certain infonnation is subject to required public disclosure lU1der the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 415317 (Beaumont ORR#s 01-69 and 02-35). 

The Beaumont Police Department (the "department") received a request for the GPS 
coordinates arid time for a vehicle dliven by a named officer dming a specified time peliod; 
written directives for tm11ing on a computer and GPS tracking for depmiment vehicles; all 
testing, scores, results, and assignments related to all positions ofthe canine unit for the past 
six months; all conespondence mnong named individuals related to the canine unit for the 
past six mont11s; all conespondence amongn~nned individuals relating to the removal of a 
named officel;' from the SWAT temn for the past six months; a copy of all video mld audio 
recordings from a specifi~d shooting; all intemal documents relating to the same shooting; 
and any conespondence aiTIong I).mned ilidividuals regarding the video or audio recordings 
of the same shooting,! The depmiment received another request from a different requestor 
for all e-mailsamong specified individuals regm'ding a specifiedjob opening; all documents 
provided to training and K-9 supervisors peliaining to the job opening and subsequent 
selection of the chosen applicant; written reasons why the chosen applicant was selected for 
the position ai.ld why all other applicants were not chosen and any documentation used to 
confinn thosereasons; any other docmnents used or not used in the job selection; and all 

IWe ndfe the deparhnent sought and received clarification ofa portion of this request. See Gov't Code 
§ 552.222(b) (s~ating that if info1TI1ation requested is lU1c1ear to governmental body or if large amolU1t of 
infol111ation has been requested, govenllnental body may ask requestor to clarify or narrow request, but may 
not inquil'e into p~u-posefor which infonnation will be ,used); see also City a/Dallas v. Abbott, 304 S.W.3d 380, 
384 (Tex. 201 O)'twhere govenm1ental body seeks Clarification or nanowing of request for information, ten-day 
period to requesT attol11ey general decision is measmed from the date request is clarified or nanowed). 
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mobile computer tenninal messages sent and received by specified units and a named officer 
for a specified time period. You state you have released some infOlmation to' both 
requestors. You claim that the submitted infonnation is excepted from disclosure lUlder 
sections 552.101, 552.103, 552.108, 552.117, 552.122, and 552.137 of the Govenunent 
Code.2 You indicate you have notified an interested third party of the request. See Gov't 
Code § 552.304 (any person may submit written COlllinents stating why information at issue 
in request for Attomey General ruling should or should not be released). We have 
considered the exceptIons you claim and reviewed the submitted infonnation, pOliions of 
which are representative samples.3 

: ( . 

Initially, we note some ofthe submitted e-mails, which we have marked, are not responsive 
to the first request because they were created before the time period specified in the request. 
The department need not release nonresponsive infonnation in response to this request, and 
this ruling will not address that information. 

Section 552.101 ofthe Govemment Code excepts from disclosure "inf01111ation considered 
to be confidential by law, either constitu.tional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section excepts from disclosure infOlmation deemed confidential by 
statute, such flS section 143.089 of the Local Gove111l11ent Code. 'You state the City of 
Beaumont is a civil service city under chapter 143 of the Local Govenmlent Code. 
Section 143.0:89 contemplates two different types of per SOl mel files: a police officer's civil 
service file that the civil service director is required to maintain, and an inte111al file that the 
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). The 
officer's civi1.service file must contain certain specified items, including commendations, 
periodic evaluations by the police officer's supervisor, and documents relating to any 
misconduct i1+ any instance in which the department took disciplinary action against the 
officer underqhapter 143 ofthe Local Gove111l11ent Code. ld. § 143.089(a)(1)-(2). In cases 
in which a police department investigates a police officer's misconduct and takes disciplinary 
action against an officer, it is required by section 143.089(a)(2) to place all investigatory 

. records relatillg to the investigation and disciplinary action, including backgrolUld documents 
such as complaints, witness statements, and documents oflike nature from individuals who 
were not in a~upervisory capacity, in the police officer's civil service file maintained under 
section 143.089(a).4 Abbott v. City of Corpus Christi, 109 S.W.3d 113, 122 (Tex. 
App.-Austill. 2003, no pet.). All investigatory materials in a case resulting in disciplinary 

2 Although you claim section 552.1175 of the Gove111ment Code for portions of the submitted 
information, sedion 552.117 is the proper exception to raise in this instance because the department holds the 
information at iskue in an employment capacity. 

:; " 

3We assll11e that the "representative sample" of records submitted to this office is nuly representative 
of the requestedTecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter do,~s not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent tha.~ those records contain substantially different types of infOlmation than that submitted to this 
office. ", 

4Chapter 143 prescribes the following types of disciplinalY actions: removal, suspension, demotion, 
and uncompensated duty. See Local Gov't Code §§ 143.051-143.055. 
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action are "fi~l?m the employing department" when they are held by or in possession of the 
depaliment because of its investigation into a police officer's misconduct, alld the department 
must forward them to the civil service commission for placement in the civil service 
personnel file: Id. Such records are subject to release under the Act. See Local Gov't Code 
§ 143.089(f); Open Records Decision No. 562 at 6 (1990). However, infonnation 
maintained ii~ a police department's intemal file pursuant to section 143.089(g) is 
confidential and must not be released.s City of San Antonio v. Texas Attorney Gen., 851 
S.W.2d 946, ~49 (Tex. App.-Austin 1993, writ denied). 

; 

You state that the submitted video recording is maintained in the department's intemal 
personnel file pursuant to section 143.089(g). You state this infonnation relates to a matter 
that has not r~sult in disciplinalY action for purposes of chapter 143 .. We note, however, you 
also indicate the video is pali of a closed criminal investigation, alld, therefore, is maintained 
separate and apart from the officer's persOlmel file. The present request does not specifically 
seek infomlation fTom the officers' police depaliment personnel files. Instead, the requestor 
seeks the vid~p recording peliaining to a specified incident. Because the requestor asks for 
infonnation l~?lating to a specified incident, both the officer's persOlmel file alld any copies 
of investigat~iy materials that the department maintains for law enforgement purposes are 
responsive. The depmiment may not engraft the confidentiality afforded to records llllder 
section 143.0$9(g) to records that exist independently ofthe intemal files. Accordingly, the 
submitted video recording is not confidential llllder section 143.089(g) of the Local 
Government ;~ode. Thus, the department may not withhold the video recording under 
section 552.191 of the Govemment Code on this basis. 

i 

Section 552.t01 of the Govemment Code also encompasses the common-law right of 
privacy. COlhmon-law privacy protects information that (1) contains highly intimate or 
embalTassinglacts, the pUblication of which would be highly objectionable to a reasonable 
person, an~ ~) is not of legitimate concem to the public. Indus. Found. v. Tex. Indus. 
Accident Bd.;; 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
cOlllillon-lawi privacy, both prongs ofthis test must be satisfied. Id. at 681-82. The types of 
infomlation cqnsidered intimate and embanassing by the Texas Supreme Comi in Industrial 
Foundation i}lcluded infonllation relating to sexual assault, pregIlallcy, mental or physical 
abuse in the "{vorkplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suipide, and injuries to sexual organs. Id. at 683. This office has found some 
kinds of medtcal information or infonnation indicating disabilities or specific illnesses al'e 
excepted fi'on} required public disclosure under cOlllinon-law privacy. See Open Records 
Decision Nos{ 470 (1987) (illness from severe emotional andjob-related stress), 455 (1987) 
(prescription drugs, ilhlesses, operations, and physical handicaps). However, infonnation 
pertaining to ~the work conduct alld job performance of public employees is subject to a 
legitimate Pllplic interest and, therefore, generally not protected from disclosure llllder 
cOlllinon-lav,t;'jprivacy. See Open Records Decision Nos. 405 at 2-3 (1983) (public has 

5you iilfonn us that pursuant"to section 143.089, you have referred the requestor to the City of 
Beaumont's Civil Service Director to the extent that the request seeks infonnation which may also be contained 
within the officyi" s civil service file. 
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interest in manner in which public employee performs job), 329 at 2 (1982) (infonnation 
relating to cQmplaints against public employees and discipline resulting therefrom is not 
protected under fonner section 552.101),208 at 2 (1978) (infonnation relating to complaint 
against public employee and disposition ofthe complaint is not protected under common-law 
right of privacy); see also Open Records Decision No. 423 at 2 (1984) (scope of public 
employee pri1acy is narrow). Upon review, we find the submitted infonnation is either not 
highly intimate or embanassing or is oflegitimate public concem. Thus, the department may 
not withhold;'any of the responsive information tmder section 552.101 of the Govenmlent 
Code in conj\tnction with common-law privacy. 

Section 552.103 of the Govemment Code provides: 

(a) lJ:tfonnation is excepted from [required public disclosure] if it is 
infonhation relating to litigation of a civil or criminal nature to wllich the , 
state or a political subdivision is or may be a party or to which an officer or 
emplQyee of the state or a political subdivision, as a consequence of the 
pers011's office or employment, is or may be a party . 

.. , 

.; 
(c) Infonnation relating to litigation involving a govenunental body or an 
officer or employee of a govemmental body is excepted from disclosure 
tmderBubsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the. date that the requestor applies to the officer for public infOlmation for 
access to or duplication of the infonnation. 

Gov't Code §!552.103(a), (c). A govenunental body has the burden of providing relevant 
facts and docpments to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing (1) litigation was pending or 
reasonably ~mticipated on the date the govemmental body received the request for 
infonnation, f1l1d (2) the infonnation at issue is related to that litigation. Univ. a/Tex. Law 
Seh. v. Tex. L!~gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Pqst Co., 684 S.W.2d210, 212 (Tex. App.-.Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open ~ecords Decision No. 551 at 4 (1990). A govemmental body must meet both 
prongs of this"test for infonnation to be excepted tmder section 552.1 03 (a). 

The questionr:of whether litigation is reasonably anticipated must be detennined on a 
,case-by-case Qasis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is re:asonably anticipated, the govemmental body must fumish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, Jor example, the govenunental body's receipt of a letter containing a specific 
tIu"eat to sue tIle govenmlental body from an attomey for a potential opposing p81iy. Open 
Records Deci¥ionNo. 555 (1990); see Open Records DecisionNo. 518 at 5 (1989) (litigation 
must be "rea\istically contemplated"). On the other hand, this office has determined that if 
an individual,;;publicly threatens to bring suit against a govemmental body, but does not 
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actually take objective steps toward filing suit, litigation is not reasonably anticipated. See 
Open Records Decision No. 331 (1982). 

This office has long held that for purposes of section 552.103, "litigation" includes 
"contested cases" conducted in a quasi -judicial forum. See Open Records Decision Nos. 474 
(1987),368 (1983),336 (1982), ?01 (1982). Likewise, "contested cases" conducted lll1der 
the Texas Administrative Procedure Act, chapter 2001 ofthe Government Code, constitute 
"litigation" for purposes of section 552.103. See Open Records Decision Nos. 588 (1991) 
(conceming fornler State Board ofInsurance proceeding), 301 (1982) (conceming hearing 
before Publiq~Utilities Commission). In detennining whether an administrative p;roceeding 
is conductedjn a quasi-judicial fomm, tIlls office has focused on the following factors: (1) 
whether the dispute is, for all practical purposes, litigated in an admi1llstrative proceeding 
where (a) discovery takes place, (b) evidence is heard, ( c) factual questions are resolved, and 
(d) a record,~s made; and (2) whether the proceeding is an adjudicative fomm of first 
jurisdiction, i,e., whether judicial review of the proceeding in district cOUli is an appellate 
review and 110t the fomm for resolving a controversy on the basis of evidence. See 
ORD 588. 

" I 

You state section 552.103 applies to portions of the responsive infonnation because it relates 
to an employ~~ grievance .. However, you have not submitted anyargUlnents explaining how 
the grievanc~ process constitutes litigation for purposes of section 552.103 of the 
Government Bode. Gov't Code § 552.301 (e)(1)(A). Thus, we find you have failed to 
demonstrate the depmiment was involved in or reasonably anticipated litigation on the date 
the depmime#t received the request for infonnation. Accordingly, the department may not 
withhold mlygfthe responsive infonnation under section 552.103 ofthe Government Code. 

Section 552.1,98 (a)( 1) of the Gov;ernment Code excepts from disclosure "[ i ]nfonnation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution oJ crime ... if ... release of the infonnation would interfere with the detection, 
investigation; or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A governmental 
body that clai},ns an exception to disclosure Ullder section 552.108 must reasonably explain 
how and why this exception is applicable to the infonnation at issue. See id. 
§§ 552.108(a)'(1), .301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). Youstatethe 
responsive e'f,mails you have marked relate to ongoing criminal investigations and 
prosecutions;;and that release of this infonnation would interfere with the detection, 
investigation,~ or prosecution of crime. See Houston Chronicle Publ;g Co. v. City of 
Houston, 531;S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (coUlidelineates law 
enforcement jnterests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (::rex. 1976). Accordingly, the department may withhold the responsive e-mails 
you have marf.ced lll1der section 552.108(a)(1) ofthe Government Code. 

Section 552. to8(a)(2) excepts fi:om disclosure "[i]nfonnation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of crime ... 
if. .. it is info,1mation that deals with the detection, investigation, or prosecution of crime 
only in relati61l to an investigation that did not r~su1t in conviction or defen-ed adjudication 
[.J" Gov't Cqde § 552.108(a)(2). You state the submitted video and the responsive e-mail 
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I 

'. 
you have marked relate to concluded criminal investigations that did not result in conviction 
or defened aqjudication. Based on your representations and our review of the infornlation 
at issue, we conclude the depaliment may withhold the submitted video and the responsive 
e-mails you have marked under section 552.108(a)(2) ofthe Government Code. 

i 

We understand you to raise section 552.108(b)(1) of the Govenmlent Code for one of the 
remaining e-nlails. Section 552.1 08(b )(1) excepts from disclosure the internal records and 
notations of law enforcement agencies and prosecutors when their release would interfere 
with law enforcement and crime prevention. Gov't Code § 552.108(b)(1); see also Open 
Records Dec~sion No. 531 at 2 (1989). Section 552.l08(b)(1) is intended to protect 
"infomlation ~hich, if released, would pennit private citizens to anticipate weaknesses in a 
police departrp.ent, avoid detection,jeopardize officer safety, and generallYlUldennine police 
effOlis to effe~tuate the laws ofthis State." See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.-Austin 2002, no pet.) To demonstrate the applicability of this exception, a 
govemmentalbody must meet its burden of explaining how and why release of the requested 
infonmition vyould interfere with law enforcement and crime prevention. Open Records 
Decision No.;?62 at 10 (1990). This office has concluded that section 552.108(b)(1) excepts 
from public disclosure infOlmation relating to the security or operation of a law enforcement 
agency. See;; e.g., Open Records Decision Nos. 531, (release of detailed use of force 
guidelines would unduly interfere with law enforcement), 252 (1980) (section 552.108 is 
designed to p~~otect investigative techniques and procedures used in law enforcement), 143 
(1976) (disclosure of specific operations or specialized equipment directly related to 
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not 
applicable, hqwever, to generally known policies and procedures~ See, e.g., Open Records 
Decision Nos~ 531 at 2-3 (penal Code provisions, common law rules, and constitutional 
limitations Oli~use offorce not protected), 252 at 3 (governmental body failed to indicate why 
investigativeprocedures and tec1miques requested were any different from those commonly 
known). YOlJ)r:state one of the submitted e-mails consists of information that pertains to 
weapons used by the department. We lUlderstand you to asseli that release ofthis information 
would jeopa(dize officer safety. Upon review, we find the information we have marked 
wouldinterf~ie with law enforcement and crime prevention. Accordingly, the department 
may withholq.;:the infornlation we have marked under section 552.1 08(b )(1). However, we 
find you have,'.failed to demonstrate how the release ofthe remaining infonnation in the e
mail you marl~ed would interfere with law e:r-forcement and crime prevention. Accordingly, 
the departm~nt may not withhold any of the remaining information under 
section 552.108(b)(1). 

We now tlU11~tO your argument against disclosure of the submitted interview questions . 
. Section 552.122(b) ofthe Govemment Code excepts from required public disclosure "a test 
item develop~~d by a ... governmental body[.]" Gov't Code § 552.122(b). In Open Records 
Decision No.;626 (1994), this office detennined that the term "test item" in section 552.122 
includes any s,tandm:d means by which an individual's or group's Imow1edge or ability in a 
particular are~,is evaluated, but does not encompass evaluations ofan employee's overalljob 
performance'ar suitability. Whether information falls within the section 552.122 exception 
must be determined on a case-by-case basis. Id. Traditionally, this office has applied 
section 552.Q2 where release of "test items" might compromise the effectiveness offuture 

.,. 
',I •. 
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examinations: fd. at 4-5; see also Open Records Decision No. 118 (1976). Section 552.122 
also protects the answers to test questions when the answers might reveal the questions 
themselves. See Attomey General Opinion JM-640 at 3 (1987); ORD 626 at 8. 

~> 
, 

You seek to withhold the submitted interview questions under section 552.122. You state 
these questio~s may be used.in future selection processes and release of the questions would 
make them 'tl11usable in future selection processes. Having reviewed the submitted 
infonnation, we find that questions 6 and 8 evaluate the applicant's specific lmowledge or 
ability in a paliicular area, thus qualifying as "test items" under section 552.122(b) of the 
Government ',code. We also find that release of the recommended and actual answers to 
these test itelfis would tend to reveal the questions themselves. Therefore, the depmiment 
may withholcIthis information pursuant to section 552.122(b). However, we find that the 
remaining infonnatioll consists qf general questions evaluating an applicant's individual 
abilities, personal opinions, and subjective ability to respond to particular situations, mld 
does not test any specific lmowledge of an applicant. Accordingly, the remaining interview 
questions are !10t excepted from disclosure 1111der section 552.122 of the Govenllnent Code. 

Section 552)U 7(a)(2) of the Government Code excepts from public disclosure a peace 
officer's hOl11~ address and telephone 11lunber; social security number, mld fmnily member 
infonnation r~gardless of whether the peace officer made ml election under section 552.024 
of the Goverl1ment Code. Gov't Code § 552. 117(a)(2). Section 552.117(a)(2) applies to 

. peace officei~. as defined by miicle 2.12 of the Code of Criminal Procedure. We note 
section 552. t17 is also applicable to personal cellular telephone 11lll11bers, provided the 
cellulm" telep;~one service is not paid for by a governmental body. See Open Records 
DecisionNo. '506 at 5-6 (1988) (section 552.117not applicable to cellular telephone numbers 
paid for by governmental body and intended for official use). You inform us the cellular 
telephone number you have marked is the personal telephone number ofthe officer at issue 
and not a dep,artment telephone number. Accordingly, the depaiiment must withhold the 
peace officer's personal cellular telephone number you have marked, as well as the additional 
personal infOlination we have marked, under section 552.117( a) (2) ofthe Govel11lnent Code. 

Section 552.1?7 of the Government Code excepts from disclosure "an e-mail address of a 
member ofth,e public that is provided for the purpose of commmllcating electronically with 
a goven1l11enf~l body," unless the member ofthe public consents to its release or the e-mail 
address is oL~ type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). 
The e-mail address you have marked is not specifically excluded by section 552.137(c) . 

• ,1 • 

Therefore, tIi~ department must withhold the e-mail address you have mm"ked under 
section 552.1~7 1111less the owner of the address has affinnatively consented to its release. 6 

See .id. § 552.1i37(b). 

6We nd~e Open Records Decision No. 684 (2009) was issued as a previous determination to all 
govenunental bodies authorizing them to withhold ten categories ofinf0l111ation, including an e-mail address 
of a member ofthe public under section 552.137 of the Government Code, without the necessity of requesting· 
an attorney general decision. 
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In summary, the depaliment may withhold the following information: (1) the responsive e
mails you have marked lUldersection 552.108(a)(1) ofthe Government Code, (2) the video 
recording ancfthe responsive e-mails you have marked under section 552.108(a)(2) of the 
Govenunent Code, and (3) the infonnation we have marked lUlder section 552.108(b)(1) of 
the Govenlll1ent Code. The department may withhold questions 6 and 8 and the 
conesponding recol11lnended and actual answers under section 552.122 ofthe Govel11ment 
Code. The depatiment must withhold the marked information lUlder section 552.117(a)(2) 
of the Govelilment Code. The department must withhold the e-mail address you h~ve 
marked lUlder'section 552.137 ofthe Govenunent Code, lUlless its owner has consented to 
its release. The remaining responsive infonnation must be released. 

: .. 
~ ;: 

This letter ruling is limited to the particular information at issue in tIns request and limited 
to the facts asipresented to us; therefore, this mling must not be relied upon as a previous 
detel111inationregarding any other information or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govel11mentaLbody at1d of the requestor. For more information concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attol11ey General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concel11ing the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey qeneral, toll free at (888) 672-6787. 

"i( 

11~~jl 
Kate H3ltfi'J},T~'v 
Assistant AttOl11ey General 
Open Records Division 

KH/em " " 
1'; 

Ref: ID# 4'15317 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 
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