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April 25, 2011 

Ms. Amy L. Sims 
Assistant City Attorney 
City of Lubbock 
P.O. Box 2000 
Lubbock, Texas 79457 

Dear Ms. Sims: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

0R2011-05658 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 415264. 

The City of Lubbock (the "city") received a request for bid evaluation documents and 
submissions in response to Request for Proposals No. 10-113. While you raise 
sections 552.10 1 and 552.110 of the Government Code as possible exceptions to disclosure, 
you make no a~guments and take no position regarding the applicability ofthose exceptions. 
Instead, you st~te release of the submitted information may implicate the proprietary interests 
of several third parties. Accordingly, pursuant to section 552.305 of the Government Code, 
you state you'have notified the interested third parties of the request and of each company's 
right to subrriit arguments to this office as to why its information should not be released. 1 

See Gov't Code § 552.305( d); see also Open Records Decision No. 542 (1990) (determining 
that statutory predecessor to section 552.305 permits governmental body to rely on interested 

IThe interested third parties are as follows: Aetna, Inc. ("Aetna"); Blue Cross Blue Shield of Texas 
("BCBS"); TML Intergovernmental Employee Benefits Pool ("TML"); Assured Benefits Administrators 
("Assured"); Script Care, Ltd. ("Script Care"); Eyetopia Vision Care; Humana Insurance Company; Dental 
Select; Superior Vision Services, Inc. ("Superior"); Davis Vision, Inc.; Guardian Life Insurance Company; 
Metropolitan Life Insurance Company; HM Insurance Group; Eyemed Vision Care, Inc.; Block Vision of 
Texas, Inc. ("Block"); Avesis Vision; Reliance Standard Life Insurance Company; Maxor Plus ("Maxor"); 
SHA, L.L.C. d/b/a First Care; Innovante Benefit Administrators & Benescript's; HealthScope Benefits 
("HealthScope"); Hartford Life and Accident Insurance Company; RHAdmirJistrators, Inc.; United Concordia 
Companies, Inc.; Delta Dental Insurance Company; SpecteraInsurance Company, Inc; Envision Pharmaceutical 
Services, Inc. ("Envision"); Wage Works; and Vision Service Plan ("VSP") . 
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third party to raise and explain applicability of exception to disclosure under Act in certain 
circumstances). We have received comments from Assured, Aetna, BCBS, Block, Envision, 
Healthscope, Maxor, Script Care, Superior, VSP, and Wage Works. We have also received 
arguments submitted by an attorney on behalf of CVS Caremark and Silver Script, L.1.C. 
(collectively "Caremark"). 2 We have considered the submitted arguments and reviewed the 
submitted information. 3 

Initially, we nQte, and you acknowledge, the city failed to meet the deadlines prescribed by 
section 552.391 of the Government Code in submitting a portion of the responsive 
information tq this office. See id. § 552.301(e). Pursuant to section 552.302 of the 
Government Code, a governmental body's failure to comply with the requirements of 
section 552.30 1 results in the legal presumption the requested information is public and must 
be released unless a compelling reason exists to withhold the information from disclosure. 
See id. § 552.302;Simmonsv. Kuzmich, 166 S.W.3d342,350 (Tex. App.-FortWorth2005, 
no pet.); Hancockv. State Ed o/Ins., 797 S.W.2d 379, 381 (Tex. App.-. Austin 1990, no 
writ); see also Open Records Decision No,. 630 (1994). Generally, a compelling reason to 
withhold information exists where some other source of law makes the information 
confidential or where third party interests are at stake. Open Records Decision No. 150 at 2 
(1977). As such, we will consider whether any of the submitted information may be 
excepted under the Act due to third-party interests. We also note portions of the information 
may be subject to section 552.136 of the Government Code, which provides a compelling 
reason to withhold information; thus, we will also address this exception for the submitted 
information.4 

Next, we note an interested third-party is allowed ten business days after the date of its 
receipt ofthe governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why requested information relating to that party should be withheld from 
disclosure. Se'~ Gov't Code § 552.305(d)(2)(B). As ofthe date of this letter, we have only 
received com~ents from Assured, Aetna, BCBS, Block, Caremark, Envision, Healthscope,. 
Maxor, Script:Care, Superior, VSP, and Wage Works. The remaining third parties have not 
submitted to this office any reasons explaining why their information should not be released. 
Thus, the remaining companies have not demonstrated any oftheir information is proprietary 
for purposes of the Act. See id § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) 
(to prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 

2We note the information Caremark seeks to withhold is contained within TML's proposal. 

3B lock states it has presumed the city is a governmental body as defmed in the Act, but requests if our 
office determines the city is not a governmental body subject to the Act that no part of its proposal be released 
to the requestor. We note the city does not assert it is not subject to the Act. Accordingly, we address the 
submitted arguments against disclosure of the information at issue. 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos, 481 (1987),480 (1987), 
470 (1987). 
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information would cause that party substantial competitive harm), 552 at 5 (1990) (party 
must establishprimafacie case that information is trade secret), 542 at 3. Accordingly, we 
conclude the city may not withhold any portion of the responsive information on the basis 
of any proprietary interest the remaining third paliies may have in the information. 

Assured generally asserts its proposal should be kept confidential, but raises no exceptions 
to disclosure and makes no arguments. VSP argues some of its submitted information is 
confidential because it was mal"ked as "confidential" when given to the city. We note 
information is not confidential under the Act simply because the party submitting the 
information anticipates or requests that it be kept confidential. See Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W. 2d 668,677 (Tex. 1976). In other words, a governmental 
body cannot, through an agreement or contract, overrule or repeal provisions of the Act. See 
Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) 
("[T]he obligations of a governmental body under [the predecessor to the Act] cannot be 
compromised::simply by its decision to enter into a contract."), 203 at 1 (1978) (mere ., 
expectation o~!ponfidentiality by person supplying information does not satisfy requirements 
of statutory pr~decessor to Gov't Code § 552.110). Consequently, unless the information at 
issue comes within an exception to disclosure, it must be released, notwithstanding any 
expectation or agreement to the contrary. 

Maxor and VSP assert portions of their submitted proposals are excepted from disclosure 
pursuant to section 552.104 of the Government Code, which excepts "information that, if 
released, would give advantage to a competitor or bidder." Gov't Code § 552.1 04(a). This 
exception protects the competitive interests of governmental bodies such as the city, not the 
proprietary interests of private parties such as Maxor and VSP. See Open Records Decision 
No. 592 at 8 (1991) (discussing statutory predecessor). In this instance, the city does not 
raise section 552.104 as an exception to disclosure. Therefore, the city may not withhold any 
of the information at issue under section 552.104 of the Government Code. 

Aetna, BCBS, Block, Caremark, Envision, Healthscope, Maxor, Script Care, Superior, VSP, 
and Wage Works each claim section 552.110 for portions of the submitted information. 
Section 552.110 protects the proprietary interests of private parties by excepting from 
disclosure tW9 types of information: trade secrets and commercial or financial 
information, tqe release of which would cause a third party substantial competitive harm. 
Section 552.1) o (a) of the Government Code excepts from disclosure "[a] trade secret 
.obtained from:~ person and privileged or confidential by statute or judicial decision." Gov't 
Code § 552.11O(a). The Texas Supreme Court has adopted the definition of trade secret 
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 
(Tex. 1958); see also ORD 552 at 2. Section 757 provides that a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 

· I 
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differs from other secret information in a business ... in that it is not simply 
information as to single or ephemeral events in the conduct of the business 
. . . . A trade secret is a process or device for continuous use in the operation 
of the:;business . . .. It may . . . relate to the sale of goods or to other 
operati~bns in the business, such as a code for determining discounts, rebates 

! 

or other concessions in a price list or catalogue, or a list of specialized 
( 

customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors.s RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
private person's claim for exception as valid under section 552.110 if that person establishes 
a prima facie case for exception and no argument is submitted that rebuts the claim as a 
matter of law. ORD 552 at 5-6. However, we cannot conclude that section 552.110(a) 
applies unless it has been shown that the information meets the definition of a trade secret 
and the necessary factors have been demonstrated to establish a trade secret claim. See Open 
Records Decision No. 402 (1983). We note pricing information pertaining to a particular 
contract is generally not a trade secret because it is . "simply information as to single or 
ephemeral events in the conduct of the business," rather than "a process or device for 
continuous use in the operation of the business." RESTATEMENT OF TORTS § 757 cmt. b 
(1939); see also Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 255 (1980),232 
(1979), 217 (r~78). 

;1". 

:1 
Section 552.11;0(b) excepts from disclosure "[ c Jommercial or financial information for which 
it is demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained." Gov't Code 
§ 552.11 O(b). Section 552.11 O(b) requires a specific factual or evidentiary showing, not 
conclusory or generalized allegations, that substantial competitive injury would likely result 
from release of the requested information. See ORD 661 at 5-6 (business enterprise must 
show by specific factual evidence that release of information would cause it substantial 
competitive harm). 

SThe following are the six factors the Restatement gives as indicia of whether information constitutes 
a trade secret: 

(1) the extent to which the information is known outside of [the company]; 
(2) the extent to which it is known by employees and others involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value of the infonnation to [the company] and [its] competitors; 
(5) the a,lTIOunt of effort or money expended by [the company] in developing the information; 
(6) the e~se or difficulty with which the information could be properly acquired or duplicated 
by other,t 

RESTATEMENT O~;TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982), 255 at 2 (1980). 
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After reviewing the submitted arguments and the information at issue, we conclude Block, 
Envision, Script Care, and VSP have demonstrated that portions of their respective 
information constitute trade secrets for purposes of section 552.11 O(a). Accordingly, the city 
must withhold the information we have marked under section 552.110(a). We note, 
however, that Envision has made some of the customer information it seeks to withhold 
publicly available on its website. Because Envision has published this information, it has 
failed to demonstrate this information is a trade secret, and none of it may be withheld under 
section 552.11 O(a). Additionally, we find BCBS, Block, Caremark, Envision, Healthscope, 
Maxor, Script Care, and VSP have failed to establish any of the remaining information at 
issue meets the definition of a trade secret, nor have these companies demonstrated the 
necessary fact(Jrs to establish a trade secret claim for the remaining information. Thus, the 
city may not w~thhold any portion of the remaining information under section 552.11 o (a) of 
the Governmeht Code. 

~ ~ ,., 
:.:' 

Aetna, BCBS,;Block, Caremark, Envision, Healthscope, Maxor, Script Care, Superior, VSP, 
and Wage Works assert portions of the remaining information are excepted from disclosure 
under section 552.11 O(b). After reviewing the submitted arguments and the information at 
issue, we conclude Aetna, BCBS, Block, Caremark, Envision, Healthscope, Script Care, 
Superior, VSP and Wage Works have established that release of portions of the remaining 
information would cause them substantial competitive harm. Accordingly, the city must 
withhold the information we have marked in the remaining information under 
section 552.11 O(b). We note, as previously stated, Envision has made some of its client 
information publicly available on its website. Because Envision has published this 
information, it has failed to demonstrate how release of this information would cause it 
substantial competitive injury. Further, we find Block, Caremark, Envision, Healthscope, 
Maxor,Script Care, Superior, VSP, and Wage Works have failed to provide specific factual 
evidence demonstrating release of any of the remaining information would result in 
substantial competitive harm to the companies. See Open Records Decision Nos. 661 (for 
information to be withheld under commercial or financial information prong of 
section 552.11..0, business must show by specific factual evidence that substantial competitive 
injury would result from release of particular information at issue), 509 at 5 (1988) (because 
costs, bid spe~~fications, and circumstances would change for future contracts, assertion that 
release of bici{proposal might give competitor unfair advantage on future contracts is too 
speculative), 319 at 3 (information relating to organization and personnel, professional 
references, market studies, and qualifications are not ordinarily excepted from disclosure 
under statutory predecessor to section 552.110). Furthermore, we note the pricing 
information of a winning bidder, such as Maxor, is generally not excepted from disclosure 
under section 552.11 O(b). This office considers the prices charged in government contract 
awards to be a matter of strong public interest. See Open Records Decision No. 514 (1988) 
(public has interest in knowing prices charged by government contractors). See generally 
Dep't of Justice Guide to the Freedom of Information Act 344-345 (2009) (federal cases 
applying analogous Freedom ofInformation Act reasoning that disclosure of prices charged 
government is a cost of doing business with government). Accordingly, the city may not 
withhold any of the remaining information pursuant to section 552.11 O(b) of the Government 
Code. 
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Caremark alsoJ argues portions ofTML's proposal fit the definition of a trade secret found 
in section 1839(3) of title 18 of the United States Code, and indicates this information is 
therefore confidential under sections 1831 and 1832 of title 18 of the United States Code. 
See 18 U.S.C. §§ 1831, 1832, 1839(3). Section 1839(3) provides in relevant part: 

(3) the term "trade secret" means all forms and types of financial, business, 
scientific, technical, economic, or engineering information, including 
patterns, plans, compilations, program devices, formulas, designs, prototypes, 
methods, techniques, processes, procedures, programs, or codes ... if-

(A) the owner thereof has taken reasonable measures to keep 
such information secret; and 

(B) the information derives independent economic value, 
actual or potential, from not being generally known to, and . 
not being readily ascertainable through proper means by, the 
public[.] 

Id. § 1839(3)J, Section 1831 provides criminal penalties for the unauthorized disclosure of 
trade secrets tq foreign governments, instrumentalities, or agents. Id. § 1831. Section 1832 
provides crim!nal penalties for the unauthorized appropriation of trade secrets related to 
products produced for or placed in interstate or foreign commerce. Id. § 1832. We find 
Caremark has not demonstrated the information at issue is a trade secret for purposes of 
section 1839(3). Accordingly, we need not determine whether release of the information at 
issue in this instance would be a violation of section 1831 or section 1832 of title 18 of the 
United States Code. 

Section 552.136 of the Government Code states that" [ n] otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b); see id. § 552.136(a) (defining "access device"). The submitted information 
contains insurance policy, bank account, and banlc routing numbers, which we have marked. 
The city must withhold the insurance policy, bank account, and bank routing numbers under 
section 552.136. We note Wage Work's proposal may contain a credit card number also 
subject to section 552.136. However, we are unable to determine whether the marked credit 
card number constitutes a real account number for purposes of section 552.136. Thus, to the 
extent the marked credit card number constitutes a real account number, the' city must also 
withhold the n';tarked credit card number under section 552.136 of the Government Code.6 

.~{ 

:f 

6We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including insurance policy, 
banle account, banle routing, and credit card numbers under seCtion 552.136 ofthe Government Code, without 
the necessity of requesting an attorney general decision. 
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Finally, we note some ofthe materials at issue are protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance w~th the copyright law and the risk of a copyright infringement suit. 

:~ 
In summmy, 3the city must withhold the information we have marked pursuant to 
section 552.110 ofthe Government Code and the marked insurance policy, bank account, and 
bank routing numbers pursuant to section 552.136 of the Government. To the extent the 
marked credit card number constitutes a real account number, the city must also withhold this 
information pursuant to section 552.136 of the Government Code. The remaining 
information must be released, but any copyrighted information may only be released in 
accordance with copyright law.7 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental bo'dy and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney qeneral, toll free, at (888) 672-6787. 

~{ 

Sincerely, 

:PCVi8'L~ 
PaigeLay U 
Assistant Attorney General 
Open Records Division 

PLleeg 

7We note the information being released contains social security numbers. Section 552. 147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. See Gov't Code 
§ 552.147. 
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Ref: ID# 415264 

Ene. Submitted documents 

cc: Requestor 

ec: 

(w/o enclosures) 

Ms. Brooke Spence 
Greenberg Traurig 
2101 L. Street, N.W., Suite 1000 
Washington, D.C. 20037 
(w/o enclosures) 

Mr. Jo.e Halow 
Assured Benefits Administrators 
4855 -North Mesa, Suite 130 
El Pas;, Texas 79912 
(w/o epclosures) 

Mr. Tom McMaken 
EyeMed Vision Care 
16211 Clay Road, Suite 106#705 
Houston, Texas 77084 
(w/o enclosures) 

Mr. John Provenzano 
Group Administrative Concepts 
P. 0 Box 24420 
Tampa, Florida 33623 
(w/o enclosures) 

Mr. Alex Keeley 
Wage Works, Inc. 
1100 R;ark Place 
SanM~teo, California 94403 
(w/o el'lclosures) 

Mr. RobeIi Bodd 
Delta Dental Insurance Company 
700 Parker Square, Suite 150 
Flower Mound, Texas 75028 
(w/o enclosures) 

Ms. Marsh Curry 
Eyetopia Vison Care 
28120 Highway 281 N, Suite 108 
San Antonio, Texas 78260 
(w/o enclosures) 

Mr. Russell Rice 
A vesis, Inc. 
8000 IH 10 West, Suite 600 
San Antonio, Texas 78230 
(w/o enclosures) 

Mr. Brian A. Mills 
Creighton, Fox, Johnson, & Mills, PPLC 
P.O. Box 5607 
Beaumont, Texas 77726-5607 

. (w/o enclosures) 

Ms. Dara G. Katz 
Envision Pharmaceutical Services, Inc. 
1301 East Broward Blvd., Suite 300 
Fort Lauderdale, Florida 33301 
(w/o enclosures) 

Mr. Craig Martin 
United Concordia Companies, Inc. 
4401 Deer Path Road 
Harrisburg, Penrtsylvania 17110 
(w/o enclosures) 

Ms. Joanna Freeman 
Superior Vision Services 
1855 W. Katella Avenue, Suite 100 
Orange, California 92867 
(w/o enclosures) 



Ms. Amy 1. Sims - Page 9 

Ms. Audrey M. Weinstein 
Amy Lolunan 
BlockYision 
4100 4lphaRoad, Suite 910 
Dallas;; Texas 75244 
(w/o enclosures) 

Mr. Albeli Lucio 
HM Insurance Group 
8214 Westchester, Suite 600 
Dallas, Texas 75225 
(w/o enclosures) 

Mr. Mark R. Chulick 
Aetna 
2777 Stemmon Freeway. 
Dallas, Texas 75207 
(w/o enclosures) 

Mr. Dale Paustian 
Davis Vision, Inc. 
159 EX,;press Street 
Plainvi!ew, New York 11803 
(w/o enclosures) 

Ms. Mary Catherine Person 
Healthscope Benefits 
27 Corporate Hill 
Little Rock, Arkansas 72205 
(w/o enclosures) 

Mr. Steve Smith 
MaxorPlus, Ltd. 
320 S. Polk Street, Suite 200 
Amarillo, Texas 79101 
(w/o enclosures) 

Ms. Pam Holder 
R H Administrators, Inc. 
5502 5.Sth Street, Suite 700 
Lubbo~~, Texas 79414 
(w/o eJiI.closures) 

Ms. Kelly Millender 
United Healthcare Insurance Company 
5800 Granite Parkway, Suite 900 
Plano, Texas 75024 
(w/o enclosures) 

Mr. Eric G. Johannessen 
Vision Service Plan 
3333 Quality Drive 
Rancho Cordova, California 95670-7985 
(w/o enclosures) 

Ms. Carrie Scott 
Spectera, Inc. 
2000 West Loop South, Suite 2010 
Houston, Texas 77027 
(w/o enclosures) 

Mr. Robert H. Griffith 
Foley & Lardner LLP 
321 North Clark Street, Suite 2800 
Chicago, Illinois 50610-4764 
(w/o enclosures) 

Ms. Susan Smith 
TML Intergovernmental Employee 
Benefit Pool 
1821 Rutherford Lane, Suite 300 
Austin, Texas 78754 
(w/o enclosures) 

Ms. Deborah Falknor 
Wells Fargo Insurance Services USA 
2505 East Missouri 
El Paso, Texas 79903 
(w/o enclosures) 

Mr. Dee VanSchoick, Jr 
Wells Fargo Insurance Services USA 
2505 East Missouri 
El Paso, Texas 79903 
(w/o enclosures) 
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Ms. Suzette Musgrove 
Dental Select 
5373 South Green Street, 4th FI 
Salt Lake City, Utah 84123 
(w/o enclosures) 

Wells Fargo Insurance, USA 
18425 Highway 105 West, Suite 105 
Houston, Texas 77356 
(w/o enclosures) 

Aetna;Life Insurance Company 
6303 Qwensmouth Avenue, Suite 900 
Woodl~nd Hills, California 91303 
(w/o enclosures) 

Spectera, Inc. 
Liberty 6, Suite 200 
Columbia, Maryland 21045 
(w/o enclosures) 

Reliance Standard 
clo Amy L. Sims 
Assistant City Attorney 
City of Lubbock 
P.O. Box 2000 
Lubbock, Texas 79457 
(w/o enclosures) 

Mr. Hal Binkley 

Mr. Wesley Goode 
Met Life 
5400 LBJ Freeway, Ste 100, Lockbox 30 
Dallas, Texas 75240 
(w/o enclosures) 

The Gl}Jardian Life Insurance Company of America 
14643.iPallas Parkway, Suite 100 , 
Dallas~~:Texas 75254 
(w/o enclosures) 

Mr. Marty Ward 
Innovante' Benefit Administrators & Benescripts 
8300 East Maplewood Avenue 
GreenWood Village, Colorado 80111 
(w/o enclosures) 

______________________ 1.;~ __________________________________ _ 










