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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Hyattye O. Simmons 
General Counsel 
Da.llas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

0R2011-05720 

Dear Mr. Simmons: 
I 

---~-----~ ~;~~:~~~!~~~~~~~~-~-----~-l 
_ ... _,.-_.,_._ ... '_···· ___ .. ·_' .. _ .. 't,;jhis~Qffi~_e~e.-ijifaIni,ug·whyj_t;jnfo.rmiiloIlsEoulc1'noTbereleased;" it -Circ1 not'address'the-' , '-I 
----'---'----;infotmattc:m-a'Ctmrlly'submitted-byDa1tast\:re-aRapi'd-Transit-e'D~Rl"'-asTesponsive-=-Thus, I 

we had no basis to withhold Titan's information, and ordered its release. Titan has now 
submitted comments to this office addressing the responsive information submitted by 
DART. Wher~ thisoffiG€ determines that an error was made in tnedeGisionproGess under 
sections 552.3'01 and 552.306, and that error resulted in an incorrect decision, we will correct 
the previouslySssued ruling. See generally Gov't Code § 552.011 (providing that Office of 
the Attorney General may issue a decision to maintain uniformity in application, operation, 
and interpretation of this chapter). Consequently, this decision serves as the correct ruling 
and is a substitute for the decision issued on March 28,2011. See generally id. § 552.011 
(providing that Office of Attorney General may issue decision to maintain uniformity in 
application, operation, and interpretation of Public Information Act). 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. This ruling was 
assigned ID# 420819. 

DART received a request for a specified contract and bid, as well as additional related 
documents. You state DART has released some of the requested information. Although you 

. take no position as to whether the submitted information is excepted under the Act, you state 
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release of this information may implicate the proprietary interests of a third party. 
Accordingly, you state, and provide documentation showing, DART notified Titan of the 
request for information and its right to submit arguments to this office as to why its 
submitted information should not be released. See id. § 552.305( d); see also Open Records 
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental 
body to rely on interested third party to raise and explain applicability of exception in the Act 
in certain circumstances). We have received comments from Titan. We have considered the 
submitted arguments and reviewed the submitted information. 

First, we consider Titan's arguments against disclosure of its information under 
section 552.110 ofthe Government Code. Section 552.110 protects: (1) trade secrets, and 
(2) commerci~l or financial information, the disclosure of which would cause substantial 
competitive h~rm to the person from whom the information was obtained. Gov't Code 
§ 552.11 O(a)'i(b). Section 552.11 o (a) protects the proprietary interests of private parties by 
excepting from disclosure trade secrets obtained from a person and privileged or confidential 
by statute or judicial decision. See id. § 552.110(a). A "trade secret" 

may consist of any formula, pattern, device or compilation of information 
which is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may be 

________________ ~ __ a_fo_rmJlJa_fQrJLGhemkaL~ompounJi,~_prQQelli'-oLD1anufacturjng,-1r~a.ti!lg~-__ --_-_-----_---_ 
preserving materials~ a pattern for a machine or other device, or a list of 

--- --- ----- --- - customers.-.Itdiffers-fromother __ secretinformationjna_business .. __ . .inJhaL__ 
--------~it-'-is-not-simply-informati0n-as-t0-single-0r-ephemeral-events-in-the-GonduGt~---------1 

of the business, as, for example the amount or other terms of a secret bid-for--------------
a contract or the salary of certain employees. . . A trade secret is a process 
or device for continuous use in the o12eration of the business. Generally--=ic::..t __________ j 
-relates to the pro-ductioll of go-ods,-as, for example, a machine or formula for 
the production of an article. It may, however, relate to the sale of goods or 
to other operations in the business, such as a code for determining discounts, 
rebate~ or other concessions in a price list or catalogue, or a list of specialized 
custom,ers, or a method of bookkeeping or other office management. 

"{ 
I~'f. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217 
(1978). 

There are six factors to be assessed in determining whether information qualifies as a trade 
secret: 

(1) the extent to which the information is known outside of [the company's] 
business; 

:.i. .. 
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(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy of the 
information; 

(4) the value of the information to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [the company] in developing 
the information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept 
a claim that information subj ect to the Act is excepted as a trade secret if a prima facie case 
for exemptionis made and no argument is submitted that rebuts the claim as a matter oflaw. 
Open Recor~§ Decision No. 552 at 2 (1990). However, we cannot conclude that 
section 552.1kO(a) is applicable unless it has been shown that the information meets the 
definition of a trade secret and the necessary factors have been demonstrated to establish a 

__ ~trade secret claim,-.QRen_~~cords DeQisi~n NQ,AQL(1981). 

__ . Section 552 .110(b\protects._:~~c] ommerciaL_oL.financialinformation. fOL..which.jt.is 
------d@ffionstrated-based-on-speci.fic-factual-ev.idence-that-disclosure-would-cause-substantial_-------I 

competitive harm to the person from wnom fIie information was ootainearr-Oov'1ToC!-:--e---------
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusorY or generalized allegations, that substantial competitive inj!!!'Y would likely ____ _ 
result from Telease of the information at issue. Id. § 552.nO(b); Open Records Decision 
No. 661 (1999). 

Having considered Titan's arguments under section 552.110(a), we determine that Titan has 
failed to demonstrate that any portion of its submitted information meets the definition of a 
trade secret, nor has it demonstrated the necessary factors to establish a trade secret claim for 
this information. Accordingly, DART may not withhold any of Titan's submitted 
information o~ the basis of section 552.110(a) of the Government Code. 

Upon review-~fTitan's arguments under section 552.110(b), we find that Titan has made 
only conclusoTy allegations that the release of any of its information would result in 
substantial damage to the company's competitive position. Thus, Titan has not demonstrated 
that substantial competitive injury would result from the release of any of its information at 
issue. See ORD 661 (for information to be withheld under commercial or financial 
information prong of section 552.110, business must show by specific factual evidence that 
substantial competitive injury would result from release of particular information at issue). 
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Accordingly, DART may not withhold any of Titan's submitted information under 
section 552. 110(b) . 

. ~! 

Titan also ass~hs that its information is excepted under section 552.131 of the Government 
Code. Sectio~ 552.131 relates to economic development -information and provides in pari: 

- '1,~ 

(a) Information is excepted from [required public disclosure] if the 
information relates to economic development negotiations involving a 
governmental body and a business prospect that the governmental body seeks 
to have locate, stay, or expand in or near the territory of the governmental 
body ahd the information relates to: 

(1) a trade secret of the business prospect; or 

(2) commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the 
information was obtained. 

(b) Unless and until an agreement is made with the business prospect, 
_________________ jl1furl1l~iQll.a12out aJimmcjaJ91j)1heJjnc~111iv~being_Qff~~cUoJh~Qusine~s ________________ _ 

prosPg~t by th.e g~vernmental body or by another person is excepted from I 
__ _[reqUlr.edpubhc_dlsclosureJ .__ _ ____________ .--- ___ _______ _________________________ ______ _ 

t.~ 
-------------------~l~----------------------------------1 

------- ----~Gov't Codes~32_:T3T:_-Section 53TBT(ii) excepts from disClosure oi1Iy"trade secret[S]or---
[ a] business pi'ospect" and "commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause substantial competitive harm 

~~~~=-------I 

totheperson from whom the information was obtained." Id. This aspectofsectiori 552.131 
is co-extensive with section 552.110 of the Government Code. See id. § 552.l10(a)-(b). 
Because we have already disposed of Titan's claims under section 552.110, DART may not 
withhold any of the submitted information under section 552.l31(a) of the Government 
Code. 

We note that section 552.131(b) is designed to protect the interests of governmental bodies, 
not third pariies. As DART does not assert section 552.131(b) as an exception to disclosure, 
we conclude that no portion of the submitted information is excepted under 
section 5 52.131 (b) of the Government Code. As no additional exceptions against disclosure 
have been raised, the submitted information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts asipresented to us; therefore, this ruling must not be relied upon as a previous 
determinationiregarding any other information or any other circumstances. 

t::
'\" 
f;· 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Tamara Wilc6x 
Assistant Attoi'ney General 
Open Records:~Division 

:~: 

TW/tf 

Ref: ID# 420819 . 

___________ El1~ ___ S1!hmitlgg ~Lo~Jlments _____ ~ ____________________ ~ ______________________ _ 

_ __ c: . Requestor____ _ -[ 
===-=---=--_-_-~_=_-_-_-_-_-_--:-..-_~E'---W_/0_--_e.nGl0suresj------------------------------[ 


