ATTORNEY GENERAL OoF TExAS
GREG ABBOTT

‘

April 27, 2011

Ms. Lynn Rossi Scott

Brackett & Ellis, P.C.

100 Main Street

Fort Worth, Texas 76102-3090

OR2011-057%94
Dear Ms. Sco_‘:tt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 415635.

The Burleson Independent School District (the “district”), which you represent, received a
request for six categories of information pertaining to the Tax Ratification Election and five
categories of-information pertaining to a presentation concerning the Tax Ratification
Election.! You state some of the requested information does not exist.?> You state the district
has provided some of the requested information to the requestor. You state the district has
redacted information pursuant to the Family Educational Rights and Privacy Act (“FERPA”),

"We note the district sought and received clarification of the request. See Gov’t Code § 552.222(b)
(stating that if iformation requested is unclear to governmental body or if large amount of irifformation has been
requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into purpose
for which information will be used); see also City of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex. 2010) (where
governmental bedy seeks clarification or narrowing of request for information, ten-day period to request
attorney general decision is measured from the date request is clarified or narrowed).

*We note the Act does not require a governmental body to release information that did not exist when
it received a reqiiest, create responsive information, or obtain information that is not held by the govermmental
body or on its behalf. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.—San Antomo 1978, writ dism’d).
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20U.S.C. §1232g.® You additionally state you have redacted information pursuant to Open
Records Decision No. 684 (2009).* You claim portions of the submitted information are
excepted from disclosure under sections 552.103, 552.107, and 552.111 of the Government
Code.’ We have considered the exceptions you claim and reviewed the submitted
information. ' '

Initially, we note you have marked information in the submitted information as not -
responsive to the instant request. The district need not release non-responsive information
in response to this request, and this ruling will not address the public availability of that
information.

Section 552.103 of the Government Code provides in part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure

~under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

T

i

*The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parentaf consent, unredacted, personally identifiable information contained in educationrecords for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General's website:
http://www.oag.state.tx.us/open/2006072 5usdoe.pdf.

*Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
themto withholdE ten categories of information without the necessity of requesting an attorney general decision.

SAlthough we understand you to raise section 552.101 of the Government Code in conjunction with
the attorney-client privilege under Texas Rule of Evidence 503, this office has concluded that section 552.101
does not encompass discovery privileges. See Open Records Decision nos. 676 at 1-2 (2002), 575 at 2 (1990).
‘Further we note that, in this instance, the proper exception to raise when asserting the attorney-client privilege
for information not subject to section 552.022 fo the Government Code is section 552.107. See ORD 676.

'
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Gov’t Code §;\_5 52.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Légal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Posz‘ Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). Both elements of the test must be met
in order for information to be excepted under 552.103(a). We note contested cases
conducted under the Administrative. Procedure Act (the “APA”), chapter 2001 of the
Government Code, are considered “litigation” for purposes of section 552.103. See Open
Records Decision No. 588 at 7 (1991). -

You state the‘lequestm filed a sworn complaint with the Texas Ethics Commission (the

“commission”) against the district’s superintendent, alleging violations concerning a district
tax 1at1ﬁcat10;; election. Yourepresent, and provide documentation showing, the complaint
was pending with the commission prior to the district’s receipt of the request for information,
and that it is;still pending. You argue a sworn complaint filed with the commission is .
“litigation” for purposes of section 552.103. Subchapter E of chapter 571 of the Government
Code sets forth the procedures governing commission investigations and hearings. Pursuant
to section 571.139(c), the commission only abides by the Texas Administrative Procedure
Actwhen a swom complaint reaches the final, formal hearing stages of review. Gov’t Code
§ 571.139(c).7 You do not inform this office the complaint at issue is pending in any formal
hearing with the commission. You also do not explain how any other stage of the
commission’s complaint processing procedure constitutes litigation of a judicial or
quasi-judicial nature for purposes of section 552.103. See ORD 588; see generally Open
Records Decision No. 301 (1982) (discussing meaning of “litigation” under predecessor to
section 552.103). Thus, we find you failed to demonstrate the pending complaint against the
district constifutes pending litigation for purposes of section 552.103.

You additionally claim the district reasonably anticipates litigation by the requestor. The
question of whether litigation is reasonably anticipated must be determined on a case-by-case
basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is
reasonably anticipated, the governmental body must furnish concrete evidence litigation
involving a specific matter is realistically contemplated and is more than mere conjecture.
Id. Concrete evidence to support a claim litigation is reasonably anticipated may include, for
example, the governmental body's receipt of a letter containing a specific threat to sue the
govermnental}body from an attorney for a potential opposing party. Open Records Decision
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be
“realistically contemplated”). On the other hand, this office has determined if an individual
publicly threatens to bring suit against a governmental body, but does not actually take
objective steps toward filing suit, litigation is not 1easonab1y anticipated. See Open Records
Decision No. 331 (1982).
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You generally claim the requestor’s actions in filing a complaint with the commission
indicates that litigation is anticipated. However, you do not provide any concrete evidence
showing that. the requestor actually threatened to file a lawsuit against the district or
otherwise took any objective steps toward filing suit. Accordingly, you failed to demonstrate
the district reasonably anticipates litigation. Therefore, the district may not withhold the
submitted information under section 552.103.

Section 5 52.1;07(1) of the Government Code protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7
(2002). Firs;ﬁ, a governmental body must demonstrate the information constitutes or
documents a communication. Id. at 7. Second, the communication must have been made
“for the purpose of facilitating the rendition of professional legal services” to the client
governmental body. See TEX. R. EvID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
- facilitating p;'ofessional legal services to the client governmental body. See In re Tex.
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
attorney). Goyernmental attorneys often act in capacities other than that of professional legal
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, client -
representatives, lawyers, lawyer representatives, and a lawyer representing another party in
a pending action and concerning a matter of common interest therein. See TEX. R.
EvID. 503(b)(;;1)(A)—(E). Thus, a governmental body must inform this office of the identities
and capacities of the individuals to whom each communication at issue has been made.
Lastly, the éitt01ney-cliellt privilege applies only to a confidential communication,
id. 503(b)(1),;meaning it was “not intended to be disclosed to third persons other than those
to whom disclosure is made in furtherance of the rendition of professional legal services to
the client or:those reasonably necessary for the transmission of the communication.”
Id. 503(a)(5).Whether a communication meets this definition depends on the intent of the
parties involyved at the time the information was communicated. See Osborne v.
Jo/mson,'954iS.W.2d 180, 184 (Tex. App.—Waco 1997, no pet). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain the
confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained thexein). '

You claim the information you have marked is protected by section 552.107(1) of the
Government Code. You state the information at issue consists of e-mails between attorneys

o
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for the district and represen"tatives of the district. You inform us the communications were
made for the purpose of facilitating the rendition of professional legal services to the district
and these communications have remained confidential. Based on your representations and
our review, W§: find you have demonstrated the applicability of the attorney-client privilege
to the e-mail strings you have marked. Accordingly, the district may generally withhold the
marked e—maﬂ stringsunder section 552.107(1) of the Government Code. However, we note
several of thé individual e-mails contained in the otherwise privileged e-mail strings are
communmatmns with individuals whom you have not shown to be privileged parties. Thus,
to the extent these non-puvﬂeged e-mails, which we have marked, exist separate and apart
from the otherwise privileged e-mail strings, they may not be withheld under
section 552.107(1).9

Section 552.111 of the Government Code excepts from public disclosure “an interagency
or intraagency memorandum or letter that would not be available by law to a party in
litigation with the agency.” Gov’t Code § 552.111. Section 552.111 encompasses the
_deliberative process privilege. See Open Records Decision No. 615 at 2 (1993). The
purpose of sectlon 552.111 is to protect advice, opinion, and recommendation in the
decisional p1ocess and to encourage open and frank discussion in the deliberative process.
See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no
writ); Open Records Decision No. 538 at 1-2 (1990). '

In Open Recards Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do' not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. The Dallas Morning News, 22
S.W:3d 351. (Tex. 2000) (section 552.111 not applicable to personnel-related
commumcatlons that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental.body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Further, sectign 552.111 does not protect facts and written observations of facts and events
that are severéible from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual 111fonnat1on is so inextricably intertwined with material involving advice, opinion,
or 1ecommendat10n as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 ‘(_,‘1982).

SAs ourruling is dispositive, we need not address your remaining argument for this information.
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You state portions of the remaining information consists of internal deliberations regarding
the district’s-policymaking deliberations concerning the Tax Ratification Election. You
explain the information at issue “contain[s] advice, opinion or recommendations relating to
the policy-making decisions of [the district’s] board regarding their communications to the
public prior to the [Tax Ratification Election].” Upon review, we agree that portions of the
information at issue conmsists of information that reveals advice, opinions, and
recommendations relating to policymaking. Thus, the district may withhold this information,
which we have marked, under section 552.111 of the Government Code.” However, we find
the remaining information is purely factual or does not reveal advice, opinions, or
recommendations relating to policymaking. Accordingly, we find none of the remaining
responsive information may be withheld under section 552.111 of the Government Code.

We note som’f: of the remaining responsive information may be subject to section 552.137
of the Governiment Code.® Section 552.137 of the Government Code excepts from disclosure
“an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a governmental body,” unless the member of the public
consents to it release or the e-mail address is of a type specifically excluded by subsection
(c). See Gov’t Code § 552.137(a)-(c). The e-mail addresses we marked do not appear to be
specifically excluded by section 552.137(c). Accordingly, the district must withhold the
e-mail addresses we marked under section 552.137 of the Government Code, unless the
owner of those addresses have affirmatively consented to their disclosure.’

In summary, the district may generally withhold the information you have marked under

section 552.107 of the Government Code. However, to the extent the information we have .
marked exist_s_i separate and apart from the submitted e-mail strings, such information may

not be withheld under section 552.107 of the Government Code. The district may withhold

the information we have marked under section 552.111 of the Government Code. The

district must ;Withhold the e-mail addresses we have marked under section 552.137 of the

Government Code. The remaining information must be released.

"As ourruling is dispositive, we need not address your remaining argument against disclosure for this
information, ‘ :

$The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

9We again note this office issued Open Records Decision No. 684, a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including e-mail addresses
of members of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision.
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This letter ruﬁng 1s limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
1'esp01lsibilitiés, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

~ Jonathan Miles

Assistant Attgrney General
Open Records Division
IM/em ,

Ref ID# 415635

Enc. Submitted documents

c: Requestor
(w/o enclosures)




