
April 27, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Robeli N, Jones, Jr. 
Assistant Geiieral COlmsel 
Texas Workf6rce COlllllission 
101 East 15th Street 
Austin, Texas78778-0001 

Dear Mr. Jones: 

0R2011-05801 

You ask whether certain infonnation is subject to required public disclosure tmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#415615 (TWC Ref. # 110202-028). 

The Texas Wprkforce Commission (the "cOlmnission") received a request for the file for a 
specified charge. You state the cOlmnission will release some ofthe requested information. 
You also state the commission will redact infomlation regarding attempts at altemative 
dispute resolnJion pursuant to the previous detennination issued to the cOlmnission in Open 
Records Letter No. 2009-10954 (2009). You~ claim that the submitted infonnation is 
~xcepted fronj disclosure under sections 552.1 01 al~d 552.111 ofthe Government Code. We 
have considei-ed the exceptions you claim and reviewed the submitted infOlmation. 

Initially, we inust addre~s the tOlmnissiol1'S: obligatiollsU1~del'section 552.301 of the 
Govenunent Code, which prescribes the proced'ures that a govenunental body must follow 
in asking this, office to decide whether requested infonnation is excepted from public 
disclosure. S¢ction 552.301(b) requires that a govenunental body ask for a decision :6.-om 
this office an:4 state the exceptions that apply within ten business days of receiving the 
written request. See Gov't Code § 552.301(b). You state the cOlmnission received the 
request for i~fonnation on February 2, 2011, and the cOlmllission was closed due to 
inclement we~ther on February 4, 2011. We note this office does not cOlmt the date the 
request was i:~ceived or holidays for the purpose of calculating a govenunental body's 
deadlines tmder the Act. Because you do not infonn tIns office the COlmllission was closed 
for business at~y additional days between February 2,2011, and February 17, 2011, we find 
the conU11issiqn's ten-business-day deadline was February 17, 2011. However, you did not 
request a ruling from tIns office until February 18, 2011. Consequently, we find the 
cOlmnission f<;iiled to comply withthe requirements of section 552.301. 
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Pursuant to section 552.302 of the Govenunent Code, a govenunental body's failure t6 
comply with the procedural requirements of section 552.301 results in the legal presmnption 
that the infonnation is public and must· be released unless the govenunental body 
demonstrates a compelling reason to withhold the infOlmation to overcome this presumption. 
Id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-· Fort Worth 2005, 
no pet.); Hancock v. State Ed. of Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ) (govenunenta1 bodymustmake compelling demonstration to overcome presumption 
of opelmess pllrsuant to statutOlY predecessor to section 552.302); Open Records Decision· 
No. 630 (1994). A compelling reason generally exists when information is confidential by 
law or third-paliy interests are at stake. See Open Records Decision Nos. 630 at 3,325 at 2 
(1982). Although you raise section 552.111 of the Goyernment Code, this section is a 
discretionary ·exception to disclosure that protects a govenunenta1 body's interests and may 
be waived. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionalY exceptions 
in general), 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary 
exceptions), 470 at 7 (1987) (govenmlental body may waive statutory predecessor to 
section 552. n 1 deliberative process). Thus, in failing to comply with section 552.301, the 
cOlmnission has waived its argmnent lUlder section 552.111, and may not withhold the 
submitted infonnationon that basis. However, because section 552.10i can provide a 
compelling r.eason to withhold information, we will consider the applicability of this 
exception to the submitted information. 

The cOlmnis$:ion claims the submitted information is subj ect to the federal Freedom of 
Infonnation Act ("FOIA"). Section 2000e-5(b) oftitle 42 ofthe United States Code states, 
in relevant part: 

When,ever a charge is filed by or on behalf of a person claiming to be 
aggrieyed . . . alleging that an eniployer . . . has engaged in an Ulllawful 
employment practice, the [Equal Employment Opporhmity Commission 
("EEOC")] shall serve a notice ofthe charge ... on such employer ... , and 
shall make all investigation thereof. . .. Charges shall not be made public by 
the [E,~OC]." 

42 U.S.C. § 2000e-5(b). The EEOC is authorized by statute to utilize the services of state 
fair employmynt practices agencies to assist in meeting its statutOlY malldate to enforce laws 
prohibiting discrimination. See id. § 2000e-4(g)(1). The commission infonns us it has a 
contract with the EEOC to investigate claims of employment discrimination allegations. The 
conunission ~~selis under the tenns of this contract, FOIA govems access to charge alld 
complaint file$ .. The commission claims, because the EEOC would withhold the infOlmation 
at issue under!section 552(b )(5) oftitle 5 ofthe United States Code, the commission should 
also withhold,this information on this basis. We note, however, FOIA is applicable to 
infonnation held by an agency of the federal govenunent. See 5 U.S.C. § 551(1). The 
infonnation at, issue was created and is maintained by the commission, which is subject to 
the state laws·ofTexas. See Attomey General Opinion MW-95 (1979) (FOIA exceptions 
apply to fed~ral agencies, not to state agencies); Open Records Decision Nos. 496 
(1988), 124 (1976); see also Open Records Decision No. 561 at 7 n.3 (1990) (federal 
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authorities m4Y apply confidentiality principles fOlmd in FOIA differently from way in which 
such principt~s are applied under Texas open records law); Davidson v. Georgia, 622 
F.2d 895, 89i(5th Cir. 1980)(state govemments are not subjectto FOIA). Fmihemlore, this 
office has stat.ed in numerous opinions information in the possession of a govenllnental body 
ofthe State of Texas is not confidential or excepted from disclosure merely because the same 
infomlation is or would be confidential in the hands of a federal agency. See, e.g., Attomey 
General OpinIon MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held hy state or local govenllnental bodies in Texas); ORD 124 (fact that infomlation 
held by feder~l agency is excepted by FOIA does not necessarily mean that same infomlation 
is excepted mider the Act when held by Texas govenllnentaLbody). You do not cite to any 
federal law, nor are we aware of any such law, that would preempt the applicability of the 
Act and allo~ the EEOC to make FOIA applicable to infonnation created and maintained 
by a state ag6iicy. See Attomey General Opinion JM-830 (1987) (EEOC lacks authority to 
require a stat~'agency.to ignore state statutes). Thus, you have not shown how the contract 
between the EEOC and the conllnission makes FOIA applicable to the commission in this 
instance. Acc:~)1'dingly, the commission may not withhold the submitted infonnation pursuant 
to FOIA. [(. 

We next tumiJo the cOlmnission's claims under section 552.101 of the Govemment Code, 
which except~ from disclosure "infonnation considered to be confidential by law, either 
COilstitutional; statutory, or by judicial decision." Gov'tCode § 552.101. This exception 
encompasses~nfonnation other statutes make confidential. Pursuant to section 21.204 ofthe 
Labor Code, ;the cOlmnission may investigate a complaint of an unlawful employment 
practice. See~'Labor Code § 21.204; see also id. §§ 21.0015 (powers of Commission on 
Human Righ,ts under Labor Code chapter 21 transferred to commission's civil rights 
division), .201. Section 21.304 ofthe Labor Code provides, "[ a]n officer or employee ofthe 
cOlmnission way not disclose to the public information obtained by the commission under 
Section 21.20.4 except as necessary to the conduct of a proceeding under [chapter 21 of the 
Labor Code] .\~ Id. § 21.304. You state the submitted infOlmation pertains to a complaint of 
unlawful employment discrimination that was investigated by the cOlmnission under 
section 21.204 and on behalf of the EEOC. Thus, this information is generally confidential 
under sectiOli)1.304 of the Labor Code. However, in this instance, the requestor is the 
attomey of a pmiy to the complaint. Section 21.305 ofthe Labor Code addresses the release 
of commissio'~ records to a pmiy to a complaint filed under section 21.20 1 ofthe Labor Code 
and provides~s follows: 

!, 

(a) TI~e commission shall adopt mles allowing a partyJo a complaint filed 
under,Section 21.201 reasonable access to commission records relating to the 
compl~int. 

.1 
:":," 

(b) Unles.s the complaint is resolved through a vohmtary settlement or 
conciliation, on the written request of a party the executive director shall 
allow;;the party access to the cominission records: 

'.; 

:1': (1) after the final action of the commission; or 
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(2) if a civil action relating to the complaint is filed in federal comi 

~:~ alleging a violation of federal law. 

Id. § 21.305); In this case, you state the commission has taken final action; therefore, 
section 21.3 aS is applicable. 

", 

At section 819.92 oftitle 40 ofthe Texas Administrative Code, the cOlmllissionhas adopted 
rules that govern access to its records by a patiy to a complaint. Section 819.92 provides as 
follows: 

(a) Ptlrsuant to Texas Labor Code § 21.304 and § 21.305, [the commission] 
shall,;,pn written request of a patiy to a perfected complaint under Texas 
LabOl.<Code § 21.201, allow the party access to [the cOlmnission's] records, 
unles~ the perfected complaint has been resolved tln'ough a voluntary 
settle~nent or conciliation agreement: 

~':' (1) following the final action of [the commission]; or 
1,':: 

: (2) if a pat'ty to the perfected complaint or the party's attomey 
1· celiifies in writing that a civil action relating to the perfected 
, complaint is pending in federal court alleging a violation of federal 
, law. 

(b) Pursuatlt to the authority granted the [c]ommission in Texas Labor Code 
§ 21.305, reasonable access shall not include access to the following: 

'1 (1) information excepted from required disclosure under Texas 
.'._ Government Code, c;:hapter 552; or 

i:; 
:\, ~2) investigator notes. 

40 T.A.C. § $'19.92. A govennnental body must have statutory authority to promulgate a 
rule:'-See Railroad Comm 'n v. ARCO Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994, wlit 
denied). A govennnental body has no authority to adopt a rule that is inconsistent with 
existing state;~aw. Id.; see also Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717, 750 
(Tex. 1995); Attomey General Opinion GA-497 (2006) (in deciding whether govennnental 
body has exceeded its rulemaking powers, determinative factor is whether provisions of rule 
are in hatIDml'y with general objectives of statute at issue) . 

. j 

As noted abo,lve, section 21.305 of the Labor Code req'uires the release of commission 
complaint recprds to a patiy to a complaint under certain circmnstatlCes. See Labor Code 
§ 21.305. The cOlmnission's rule in subsection 819.92(b) operates as a denial of access to 
complaint infonnation provided by subsection 819 .92( a). See 40 T.A. C. § 819.92. The rule 
conflicts wit11:the mandated party access provided by section 21.305 of the Labor Code. The 
commission ~ubmits no arguments or explanation to resolve this conflict. Being unable to . 

\ ~ 
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resolve this conflict, we cmlllot find rule 819.92(b) operates in hmTIlony with the general 
objectives of section 21.305 of the Labor Code. Thus, we must make our detemlination 
under section:21.305 ofthe Labor Code. See Edgewood, 917 S.W.2d at 750. 

In this case, as previously noted, final agency action has been taken. You do not inform us 
the comp1aintwas resolved through a voluntary settlement or conciliation agreement. Thus, 
pursuant to s~ction 21.305 ofthe Labor Code and section 819.92(a) oftitle 40 ofthe Texas 
Administratiy"e Code, the requestor has a right of access to the connnission's records relating 
to his client"s complaint. Accordingly, the conllllission must release the submitted 
infonnation. t; 

. ,', 

This letter ruling is limited to the particular infonnation at issue in this request mld limited 
to the facts a~ presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOllregarding any other infonnation or any other circumstmlces. 

This ruling tliggers important deadlines regarding the rights and responsibilities of the 
govennnentaLbody and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the qffice of the Attomey General's Open Govelnment Hotline, toll free, at 
(877) 673-6~39. Questions concelning the allowable charges for providing public 
information lUlder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free at (888) 672-6787. 

B~~?~ 
. Lindsay E. H~le U . 
Assistant Attbmey General 
Open Record's Division 

LEH/em 

Ref: ID# 415615 

Enc. . Subn;itted docmnents 
..... ' 

c: Requestor 
(w/o enclosures) 

'The rd~uestor has a special right of access to the submitted infonnation. If the commission receives 
another request for tills palticular information :5:om an individual oilier tilan this requestor or his client, tilen tile 
conmllssion should again seek a decision from tills office. 


