
April 28, 2011 

Mr. Robert Soard 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Executive Assistant COlmty Attorney 
Chief of Staff 
Hanis County Attorney's Office 
1019 Congress, 15th Floor 
Houston, Texas 77002 

Dear Mr. Soard: 

0R2011-05850 

You ask whe~her certain information is subject to required public disclosure under the 
Public Inform~tion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 415861 (C.A. File No. 11PIA0047). 

The Hanis CoUnty Attorney's Office (the "county attorney") received a request for e-mails 
sent to or from two named individuals and five named county attorney employees and 
e-mails sent to or from three of the named county attorney employees containing any of six 
specified terms. 1 You state the county attorney has released some of the requested 
information. X ou claim the submitted information is excepted from disclosure under 
sections 552.101, 552.107, and 552.111 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we 110te the requestor has excluded from his request personal e-mail addresses, 
Texas driver's license numbers, and the hom.e addresses and personal telephone numbers of 
county attorney employees. Accordingly, any such information WIthin the submitted 
information is not responsive to the present request. The county attorney need not release 
nomesponsive information in response to this request, and this ruling will not address that 
information . 

. i 
I We no~e that the county attomey asked for and received clarification regarding this request. See 

Gov't Code § 552..222(b) (governmental body may cOlmnunicate with requestor for purpose of clarifying or 
narrowing request for information). 
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We will first address your argument against disclosure under section 552.107(1) of the 
Government Code, as it is potentially the most encompassing. Section 552.107(1) protects 
information coming within the attorney-client privilege. When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the information constitutes or documents a communication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)(1). The 
privilege does hot apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental~~body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 
(Tex. App.-Tharkana 1999, orig. proceeding) (attorney-client privilege does not apply 
if attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, ot managers. Thus, the mere fact that a communication involves an attorney 
for the governnient does not demonstrate this element. Third, the privileg~ applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a 
governmental body must inform this office of the identities and capacities of the individuals 
to whom each communication at issue has been made. Lastly, the attorney-client privilege 
applies only to a confidential communication, id. 503(b)(1), meaning it was "not intended 
to be disclosed to third persons other than those to whom disclosure is made in furtherance 
of the rendition of professional legal services to the client or those reasonably necessary for 
the transmission of the communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the i\lformation was communicated. Osborne v. Johnson, 954 S. W.2d 180, 184 
(Tex. ApP.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at ady time, a governmental body must explain that the confidentiality of a 
communicatioii has been maintained. Section 552.1 07 (1) generally excepts an entire 
communication. that is demonstrated to be protected by the attorney-client privilege, unless 
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

We understand'you to assert the submitted e-mails constitute communications between and 
amongst the county attorney and the county attorney's client, the Texas Depmiment of 
Family and Protective Services, that were made for the purpose of providing legal advice to 
this client. You indicate these communications' were made in confidence and have 
maintained their confidentiality. Although you have not identified the parties to the 
communications, we are able to discern the identities of the privileged parties from the 
submitted documents. Based on your representations and our review, we find you have 
demonstrated the applicability of the attorney-client privilege to most of the information at 
issue, which the county attorney may withhold under section 552.107(1) of the Government 
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Code. However, we note some of the individual e-mails contained in the otherwise 
privileged e-mail strings are commtmications with individuals whom you have not shown 
to be privileged parties. Thus, to the extent these non-privileged e-mails, which we have 
marked, exist separate and apart from the submitted e-mail 'chains, the county attorney may 
not withhold them under section 552.107(1) of the Government Code. 

To the extent the marked individual e-mail messages exist separate and apart from the 
otherwise privileged e-mail strings, we will address your remaining arguments against 
disclosure of this information. Section 552.l01 excepts from disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses information protected by other statutes, 
such as section 261.201 (a) of the Family Code, which provides as follows: 

(a) [T]he following information is confidential, is not subject to public 
release~nder Chapter 552, Government Code, and may be disclosed only for 
purpos~s consistent with this code and applicable federal or state law or under, 
rules adbpted by an investigating agency: 

.:/ 
, , 
(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). You contend the remaining information is confidential under 
section 552.101 in conjunction with section 261.201(a) of the Family Code. Upon review, 
however, we find you have failed to demonstrate that any portion of the remaining 
information was used or developed in an investigation of alleged or suspected child abuse 
or neglect tmder section 261.201 (a)(2). FUlihermore, you have not established the 
information at issue is a report of alleged or suspected abuse or neglect made under 
section261.201(a)(1). See id. § 261.001(1), (4) (defining "abuse" and "neglect" for purposes 
of Fam. Codetch. 261). Therefore, the county attorney may not withhold any of the 
remaining infot~ation under section 552.101 of the Government Code in conjunction with 
section 261.20l{ of the Family Code. 

} 
You also contend the remaining information is confidential under section 5 52.l Olin 
conjunction with the Medical Practice Act ("MP A"), subtitle B oftitle 3 of the Occupations 
Code. Section 159.002 of the MP A provides in pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may riot be disclosed except as provided by this chapter. 
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(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Sectiom159.004 who is acting on the patient's behalf, may not disclose the 
inforimttion except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b), (c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the· 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Further, information that is subject to the MP A includes both medical records and 
information obtained from those medical records. See Occ. Code § 159.002, .004; see also 
Open Records Decision No. 598 (1991). Upon review, we find you have failed to show how 
any of the remaining information constitutes a record of the identity, diagnosis, evaluation, 
or treatment of a patient by a physician for purposes of the MP A. Furthermore, you have not 
shown this information was obtained directly from a medical record. Thus, the county 
attoriley may not withhold any of the remaining information under section 552.101 on the 
basis of the MP A. 

N ext, you contend that the remaining information is confidential under section 611.002 of 
the Health and Safety Code. Section 552.101 also encompasses section 611.002, which is 
applicable to mental health records and provides in pertinent part: 

; 

(a) Corlimunications between a patient and a professional, and records of the 
identityi,t diagnosis, evaluation, or treatment of a patient that are created or 
maintaiiled by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see also id. § 611.001 (defining "patient" and 
"professional"), Upon review, we find none of the remaining information consists of mental 
health records. Accordingly, the county attorney may not withhold any of this information 
under section 552.101 on the basis of section 611.002(a) of the Health and Safety Code. 

You also claim the remaining information is excepted from disclosure under section 552.111 
of the Government Code. Section 552.111 excepts from disclosure "an interagency or 
intra-agency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the attorney work 
product privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland 
v. Dallas Morning News, 22 S.W.3d 351,360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002). Rule 192.5 defines work product as 

(1) mat'erial prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
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the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation of litigation or for trial between 
a party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. CIv. P (,192.5. A governmental body seeking to withhold information under this 
exception bear~i the burden of demonstrating the information was created or developed for 
trial or in antiqipation of"litigation by or for a party or a party's representative. TEX. R. 
Cry. P. 192.5; q,RD 677 at 6-8. In order for this office to conclude the information was made 
or developed in anticipation of litigation, we must be satisfied 

(a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for such litigation. 

Nat 'I Tank eo. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. 

You claim the remaining information discloses attorney work product. However, we find 
you have failed, to demonstrate the information at issue was developed in anticipation of 
litigation or triaJ. Further, as previously noted, the remaining information was communicated 
with non-privi~~ged pruties. Because this information has been shared with non-privileged 
parties, we fi~~ the work product privilege under section 552.111 has been waived. 
Accordingly, tlte cOlmty attorney may not withhold any of the remaining information under 
the work product privilege of section 552.111 of the Government Code. 

We note that portions of the remaining information are subject to common-law privacy, 
which is also encompassed by section 552.1 0 1 of the Government Code. Common-law 
privacy protects information that (1) contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 
685 (Tex. 1976). The type of information considered intimate or embarrassing by the Texas 
Supreme Court in Industrial Foundation included information relating to sexual assault, 
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment ofinental disorders, attempted suicide, and injuries to sexua1,organs. Id. at 683. 
This office has found that some kinds of medical information or information indicating 
disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
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emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). Upon review, we find that the information we have marked is highly 
intimate or embarrassing and not of legitimate public concern. Therefore, the county 
attorney must withhold the information we have marked pursuant to section 552.101 of the 
Government Code in conjunction with common-law privacy. 

In summary, the county attorney may generally withhold the submitted e-mail strings under 
section 552.107(1) of the Government Code, but may not withhold the non-privileged 
individual e-mail messages we have marked, if these e-mails exist separate and apart from 
the otherwise privileged e;"mail strings to which they are attached. To the extent the marked 
individual e-mail messages exist separate and apart from the otherwise privileged e-mail 
strings, the county attorney must withhold the information we have marked· in the e-mail 
messages under section 552.101 of the Government Code in conjunction with common-law 
privacy. The county attorney must release the remaining responsive information. 

This letter rulhig is limited to the patiicular information at issue in this request and limited 
to the facts as Presented to us; therefore, this ruling must not be relied upon as a previous 
determination ihgarding any other information or any other circumstances . 

..I-.. '\: 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

J;~? L~I/ 
Jennifer Luttrall 
Assistant Attotney General 
Open Records Division 

JLlbs 

Ref: ID# 415861 

Enc. Submitted documents 

c: Requestor 
(w/o enClosures) 


