ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

i

April 29, 2011

Mr. Hyattye @ Simmons
General Counsel

Dallas Area Rapid Transit
P.O. Box 660163

Dallas, Texas’"75266—016_3

OR2011-05887
Dear Mr. Sinﬁnons:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 415775 (DART ORR 7959).

The Dallas Alea Rapid Transit (“DART”) received arequest for discipline and/or corrective
action for a named employee during a specified time period, and grievances and complaints
against the named employee for a specified time period." You state DART does not possess
any information responsive to the portion of'the request regarding discipline or corrective
actions. We rote the Act does not require a governmental body to release information that
did not exist:when it 1ecelved a request or to create responsive information. See Econ.
Opportunities Dev. Corp.” v. Bustamante, 562 S.W.2d- 266 (Tex. Civ. App.—San
Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),
452 at3 (1 986) 362 at2 (1983). You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.103 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

You sfgite and provide documentation demonstrating DART sought and received clarification for the
second portion of the request regarding grievances and complaints. See Gov’t Code § 552.222(b) (stating that
if 111fo1mat10111eqhested isunclear to governmental body or if a large amount of information has been requested,
governmental bgdy may ask requestor to clarify or narrow request, but may not inquire into purpose for which
information w111 be used); City of Dallas v. Abbott 304 S.W.3d 380 (Tex. 2010) (holding that when
governmental ent1ty, acting in good faith, requests cla11ﬁcat1on of unclear or overbroad request for public
information, ten- busmess day period to request attorney gene1 al opinion is measured from date the request is
clarified or nanowed)
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. Whether information is subject to a legitimate public interest and
therefore not protected by common-law privacy must be determined on a case-by-case basis.
See Open Records Decision No. 373 (1983). This office has noted the public has alegitimate
interest in information that relates to public employees and their conduct in the workplace.
See, e:g., Open Records Decision Nos. 562 at 10 (1990) (personnel file information does not
involve mostiintimate aspects of human affairs but in fact touches on matters of legitimate
public concern), 470 at 4 (1987) (job performance does not generally constitute public
employee’s private affairs), 444 at 3 (1986) (public has obvious interest in information
concerning qualifications and performance of government employees), 405 at 2 (1983)
(manner in which public employee’s job was performed cannot be said to be of minimal
public interest), 392 (1982) (reasons for employee’s resignation ordinarily not private).
Upon our review, we find you have failed to demonstrate how the submitted information is
highly intimate or embarrassing and not of legitimate public concern. Accordingly, DART
may not withhold any of the submitted information on the basis of common-law privacy.

You also clalm that the submitted information is protected under section 552.103 of the
Government €ode. Section 552.103 of the Government Code provides in part:

(a) Iiformation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the .
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under:Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the. date that the requestor applies to the officer for public information for
accessito or duplication of the information.

Gov’t Code §j:';i552.103(a), (c). A governmental body that claims an exception to disclosure
under section; 552.103 has the burden of providing relevant facts and documentation
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sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To'meet this burden, the governmental body must demonstrate that (1) litigation
is pending or reasonably anticipated on the date the governmental body receives the request
for informatien, and (2) the information at issue is related to the pending or anticipated
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4
(1990). The:governmental body must meet both prongs of this test for information to be
excepted from disclosure under section 552.103(a). See ORD 551 at 4.

In order to demonstrate that litigation is reasonably anticipated, the governmental body must
provide this office “concrete evidence showing that the claim that litigation might ensue is
more than a mere conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete
evidence to support a claim that litigation is reasonably anticipated may include, for example,
the governmental body’s receipt of a letter containing a specific threat to sue the
governmentalbody from an attorney for a potential opposing party.> Open Records Decision
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be
“realistically .contemplated”). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not actually
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open
Records Decision No. 331 (1982). We also note that the fact that a potential opposing party
has hired an attorney who makes a request for information does not establish that litigation
is reasonably anticipated. See Open Records Decision No. 361 (1983).

You state DART reasonably anticipated litigation on the date DART received the present
request for information because a DART employee filed the internal complaint at issue in
DART’s Office of Diversity and Equal Employment Opportunity. You state that filing such
a complaint 1s the first step an employee would take before filing a claim with the Equal
Employment Opportunity Commission. You donotinform our office that, at the time DART
received the present request, anyone had taken any concrete steps toward the initiation of
litigationre gqtding this matter. Consequently, we find you have failed to demonstrate DART
reasonably aliiicipated litigation when it received the present request for information. As
such, we conclude DART may not withhold any of the submitted information under
section 552.193 of the Government Code. o~

to
P

*In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment qupommity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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We note that portlons of the submitted information may be subject to section 552.117 of the
Government . Code Section 552.117 excepts from disclosure the home addresses and
telephone numbe1s, social security numbers, and family member information of current or
former officials or employees of a governmental body who request that this information be
kept confidential under section 552.024 of the Government Code. Gov’t Code
§ 552.117(a)(1). Section 552.117 is also applicable to personal pager and cellular telephone
numbers, proyided the cellular telephone service or pager service is not paid for by a
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (statutory
predecessor 10 section 552.117 of the Government Code not applicable to cellular telephone
numbers prov1ded and paid for by governmental body and intended for official use).

Whether a pamcular piece of information is protected by section 552.117(a)(1) must be
determined at'the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Therefore, a governmental body must withhold information under section 552.117
on behalfof cprrent or former officials or employees onlyifthese individuals made arequest
for conﬁdenﬁality under section 552.024 prior to the date on which the request for this
information was made. Accordingly, if the employee whose information is at issue timely
elected to keep his personal information confidential pursuant to section 552.024, DART
must w1thholq the employee’s home address, home telephone number, and cellular telephone
number we haye marked. However, DART must withhold the cellular telephone number we
have marked only if the employee pays for the cellular telephone service with personal funds.
DART may npt withhold this information under section 552.117 if the employee did not
make a timelig} election to keep the information confidential.

We note reméﬁning information contains a public e-mail address. Section 552.137 of the
Government Code excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body,”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). The e-mail address
we have marked is not a type specifically excluded by section 552.137(c). Accordingly,
DART must }fzvithhold the e-mail address we have marked under section 552.137 of the
Government Code unless the owner of the address has affirmatively consented to its release
under section’552.137(b).*

In summary: ’(1) to the extent the employee whose information is at issue timely-elected
conﬁdentmhty under section 552.024, DART must withhold the home address, home
telephone numbel and cellular telephone number we have marked, if the employee pays for

*The Ofﬁce ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

‘We nd*_fe this office issued Open Records Decision No. 684 (2009), a previous determination to all
govemnmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of flie public under section 552.137 of the Government Code, without the necessity of requesting
. an attorney general decision.
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the cellular service with personal funds, under section 552.117(a)(1) of the Government
Code; and (2) DART must withhold the e-mail address we have marked under
section 552.137 of the Government Code unless its owner has consented to its release.
DART must release the remaining information. '

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as, presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilitigs, please visit our website at hitp://www.oag.state.tx.us/open/index_oxl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-68‘539. Questions concerning the allowable charges for providing public
information u_hder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Lindsay E. Hale

oo el

Assistant Attorney General
Open Records Division

Sincerely, 1
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LEH/em
Ref  ID# 415775
Enc. Submitted documents

c: Requé;étor
(w/o enhclosures)




