
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

April 29, 20ri 
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Mr. Hyattye Q. Silmnons 
General Court'sel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas'75266-0163 

Dear Mr. Sinlinons: 

~'. ," , 

0R2011-05887 

You ask whether celiain information is subject to required public disc10sme lUlder the 
Public Infon:riation Act (the "Act"), chapter 552 ofthe Government Code. Yom request was 
assigned ID#415775 (DART ORR 7959). 

The Dallas Al'eaRapid Transit ("DART") received a request for discipline and/or conective 
action for a n~med employee during a specified time period, and gIievances and complaints 
against the n~D1ed employee for a specified time period. 1 You state DART does not possess 
any infonnatign responsive to the pOliicin ofthe request regarding discipline or conective 
actions. We 110te the Act does not require a govenllnental body to release inf01111ation that 
did not exist when it recyived a request or to create responsive information. See Eeon. 
Opportunities Dev. Corp.· v. Bustamante;' 562' S.W.2d 266 (Tex. Civ. App.-San 
Antonio 1978~ writdism'd); Open Records Decision Nos. 605 at2 (1992), 555 at 1 (1990), 
452 at 3 (198~), 362 at 2 (1983). You claim that the submitted infonnation is excepted fl.-om 
disclosure under sections 552.101 and 552.103 of the Goven1111ent Code. We have 
considered the exceptions you claim and reviewed the submitt~d information. 

Iyou st~te and provide documentation demonstrating DART sought and received clarification for the 
second portion ohhe request regarding grievances and complaints. See Gov't Code § 552.222(b) (stating that 
if information n;qi.lested is lU1clear to governmental body or if a large amOlU1t ofil1iornlation has been requested, 
goverml1ental bq1y may ask requestor to clarify or nan-ow request, but may not illquire into plU}Jose for which 
information wim be used); City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding that when 
govenmlental e;Wty, acting ill good faith, requests cl~ri;fication of lU1clear or overbroad request for public 
information, ten~'busilless-day period to request attorney genel:al opilrion is measured from date the request is 
clarified or narr6'Wed). 
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Section 552.101 ofthe Govenmlent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, stahltory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the connnon-law right of privacy, which 
protects inforillation ifit (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concel11 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of cOlmnon-law privacy, both prongs ofthis 
test must be established. Id. at 681-82. The type of infol11lation considered intimate and 
embarrassing by the Texas Supreme Comi in Industrial Foundation included infol11lation 
relating to seximl assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
childTen, psychiatric treatment of mental disorders, attempted suicide, and injmies to sexual 
organs. Id. at 683. Whether infonnation is subject to a legitimate public interest and 
therefore not protected by connnon -law privacy must be detennined on a case-by-case basis. 
See Open Records DecisionNo. 373 (1983). This office has noted the public has a legitimate 
interest in infonnation that relates to public employees and their conduct in the workplace. 
See, e:g., Op~1A Records Decision Nos. 562 at 10 (1990) (persomlel file information does not 
involve mostjntimate aspects of human affairs but in fact touches on matters oflegitimate 
public concern), 470 at 4 (1987) Gob perf0l111ance does not generally constitute public 
employee's pl~ivate affairs), 444 at 3 (1986) (public has obvious interest in infonnation 
concel11ing q~lalifications and perfonnance of govennnent employees), 405 at 2 (1983) 
(maImer in which public employee's job was perfonned cannot be said to be of minimal 
public interest), 392 (1982) (reasons for employee's resignation ordinarily not private). 
Upon om rev~ew, we find you have failed to demonstrate how the submitted infonnation is 
highly intimate or embanassing and not oflegitimate public concel11. Accordingly, DART 
may not withhold any of the submitted infonnation on the basis of cOlmnon-law privacy. 

You also claipl that the submitted infonnation is protected under section 552.103 of the 
Govenunent ~ode. Section 552.103 of the Govemment Code provides in pali: 

(a) ll~formation is excepted fl.-om [required public disclosure] if it is 
infon11ation relating to litigation of a civil or criminal nature to which the 
state 0t a political subdivision is or may be a party or to which an officer or 
emplQyee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party . 

. I 

( c) 11lfonnation relating to litigation involving a govennnental body or all 
officeJ;" or employee of a govel11l11ental body is excepted from disclosme 
under:Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on thedate that the requestor applies to the officer for public infonnation for 
access;to or duplication of the infonnation. 

Gov't Code §,552.103(a), (c). A govermnental body that claims an exception to disclosure 
under sectiOl~r 552.103 has the bmden of providing relevant facts and documentation 
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sufficient to establish the applicability of this exception to the infonnation that it seeks to 
withhold. To 'meet this bmden, the govemmenta1 body must demonstrate that (1) litigation 
is pending or reasonably anticipated on the date the govemmenta1 body receives the request 
for infomlation, and (2) the information at issue is related to the pending or anticipated 
litigation. Se~ Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. 
App.-Austi)1 1997, no pet.); Heard v. Houston Postea., 684 S.W.2d 210, 212 (Tex. 
App.-Hous~011 [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 
(1990). The'govenunenta1 body must meet both prongs of this test for information to be 
excepted frolll disclosme under section 552.103(a). See ORD 551 at 4. 

", 
In order to demonstrate that litigation is reasonably anticipated, the governmental body must 
provide this office "concrete evidence showing that the claim that litigation might ensue is 
more than a mere conjectme." Open Records Decision No. 452 at 4 (1986). Concrete 
evidence to suppOli a claim that litigation is reasonably anticipated may include, for example, 
the govenunenta1 body's receipt of a letter containing a specific threat to sue the 
govenmlentakbody from an attomey for a potential opposing pariy. 2 Open Records Decision 
No, 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
"rea1istically,contemp1ated"). On the other hand, this office has determined that if an 
individual plllJ,licly t1u'eatens to bring suit against a govenunenta1 body, but does not actually 
take objectiv€{ steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Ded$ion No. 331 (1982). We also note that the fact that a potential opposing party 
has hired an C}ttomey who makes a request for infonnation does not establish that litigation 
is reasonab1y~anticipated., See Open Records Decision No. 361 (1983). 

'1' 

You state DART reasonably anticipated litigation on the date DART received the present 
request for infomlation because a DART employee filed the intema1 complaint at issue in 
DART' s Offi~qe of Diversity and Equal Employment Opportunity. You state that filing such 
a complaint i~ the first step an employee would take before filing a claim with the Equal 
Employment Qppoliunity Commission. You donotinfonn om office that, at the time DART 
received the present request, anyone had taken any concrete steps toward the initiation of 
litigation regarding this matter. Consequently, we find you have failed to demonstrate DART 
reasonably anticipated litigation when it received the present request for infOlmation. As 
such, we conclude DART may not withhold any of the submitted infonnati.on lmder 
section 552.103 of the Govenunent Code. 

or' . 

21n ad4ttion, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportmuty COlmnission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand :tor disputed payments and threatened to sue ifthe payments were not made promptly, see Open 
Records Decisio'~ No. 346 (1982); and threatened to SUy on several occasions and hired an attorney, see Open 
Records Decision No, 288 (1981). 



Mr. Hyattye 9. Sinunons - Page 4 

., 
',;, 

We note that p0l1ions ofthe subri.1itted infonnation may be subj ect to section 552.117 ofthe 
Govel11ment 'Code.3 Section 552.117 excepts from disclosm-e the home addresses and 
telephone nUIllbers, social security numbers, and family member infomlation of Clment or 
fomler officials or employees of a govenunenta1 body who request that this infolllation be 
kept confide~ltial under section 552.024 of the Govenunent Code. Gov't Code 
§ 552.117(a)0). Section 552.117 is also applicable to personal pager and cellular telephone 
numbers, provided the cellular telephone service or pager service is not paid for by a 
govel11mentaL. body. See Open Records Decision No. 506 at 5-6 (1988) (statutory 
predecessor tp section 552.117 ofthe Govenmlent Code not applicable to cellular telephone 
numbers proyided and paid for by govenunental body and intended for official use). 
Whether a pa[ticular piece of infonnation is protected by section 552.117(a)(1) must be 
detemlined afthe time the request for it is made. See Open Records Decision No. 530 at 5 
(1989). Therefore, a govenunental body must withhold infonnation under section 552.117 
on behalf of ctment or fonner officials or employees only if these individuals made a request 
for confidentiality under section 552.024 prior to the date on which the request for this 
infomlation '}:'as made. Accordingly, if the employee whose infomlation is at issue timely 
elected to keep his personal infonnation confidential pm-suant to section 552.024, DART 
must withhold, the employee's home address, home telephone lllunber, and cellular telephone 
number we haye marked. However, DART must withhold the cellular telephone number we 
have marked qnly if the employee pays for the cellular telephone service with personal funds. 
DART may ll?t withhold this infonnation under section 552.117 if the employee did not 
ma1ce a timel),'. election to keep the infonnation confidential. 

, 
.:" 

We note remaining infonnation contains a public e-mail address. Section 552.137 of the 
Govel11ment Code excepts from disclosm-e "an e-mail address of a member of the public that 
is provided fQ,t the pm-pose of conununicating electronically with a govenunental body," 
unless the m~mber of the public consents to its release or the e-mail address is of a type 
specifically e(.Ccluded by subsection (c). Gov't Code § 552. 137(a)-(c). The e-mail address 
we have marJx.:ed is not a type specifically excluded by section 552. 137(c). Accordingly, 
DART must withhold the e-mail address we have marked under section 552.137 of the 
Govemment Code lUlless the owner of the address has affi11l1atively consented to its release 
under sectiOl{552.137(b ).4 

hl sunmlary: ,(1) to the extent the employee whose infonnation is at issue timely-elected 
confidentiality under section 552.024, DART must withhold the home address, home 
telephone nUll~ber, and cellular telephone lllUllber we have marked, ifthe employee pays for 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a govenmlental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). " 

4We n6te this office issued Open Records Decision No. 684 (2009), a previous detemllnation to all 
governmental bbdies authorizing them to withhold ten categories of information, including an e-mail address 
of a member oftl:te public lmder section 552.137 of the Govennnent Code, without the necessity ofrequesting 
an attorney general decision. 

,':. 
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the cellular s~rvice with personal funds, under section 552.1l7(a)(1) of the Govel11ment 
Code; and (2) DART must withhold the e-mail address we have marked under 
section 552.+;37 of the Govenmlent Code unless its owner has consented to its release. 
DART must telease the remaining infonnation. 

This letter rul,iilg is limited to the particular infol111ation at issue in tIlls request and limited 
to the facts as, presented to us; therefore, this ruling must not be relied upon as a previous 
dete11l1inatio;fregarding any other inf011l1ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenmlentaLbody and ofthe requestor. For more infonnation conce11ling those rights and 
responsibilitit;:s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Qffice of the Att011ley General's Open Gove11lment Hotline, toll free, at 
(877) 673-68:39. Questions conce11ling the allowable charges for providing public 
information lVlder the Act must be directed to the Cost Rules Admilllstrator ofthe Office of 
the Att011ley ii,J-eneral, toll free at (888) 672-6787. 

\:. 
Sincerely, t,:. 

cY~ t.~ 
Lindsay E. Rifte aa 
Assistant AttQrney General 
Open Record~ Division 

LEH/em 

Ref: ID# 415775 

Enc. Submitted documents 

-
c: Requ~stor 

(w/o e~lc1oslU'es) 
;':', 
':.' 


