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May 2, 2011 

Ms. Karen S. Best 

ATTORNEy.GENERAL OF TEXAS 

GREG ABBOTT 

Law Office of Karen S. Best, PLLC 
122 South Irving 
San Angelo, Texas 76903 

Dear Ms. Best: 

0R2011-05986 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapfer552 of the Government Code. Your request was 
assigned ID#415984. -----

The Childtelf'cs-WdvQcacTeenter-"-of"Tom-Green-eounty; Texas (the "center"'); which you- ------­
----- - -represenf, reG~iy~s.:Lthree~rj;Q.lli_sJs.,;.J:CQrrLJhe san1~u.:equestor for (1) e-mails between the 

center's exe_cytive directQr aJ1,cl its .§pon$ors froIll September 1,2010 to the present; (2) 
-- -----~e~a_i+s"ameHg4~&€elJ:t€r2.scGuff€fl:t-80aFEl-Gfdii€G_tGf_s-aJ1dadvlsorYhoardcontamrng~the.riame-

of the center's executive director from December 1, 2010 to the present; and (3) e-mails 
between two named individuals._YQu_state_xm:thaye_nQ infQrma1Lo_n_p~rtaining t.Qthe third 

_ request.l-_::Y~o_lrc1aim-thanhe-centeds-nota-gaverrunental body subject-tathe Act. You als~o ___ _ 
contend some of the submitted information is not public information subject to disclosure 
under the Act. Alternatively, you claim that the submitted information is excepted from 

IThe Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. BUSlamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decisioti Nos. 605 at 2 (1992), 452 at 3 (1986),362 at 2 (1983). 
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disclosure under sections 552.101, 552.103, and 552.111 of the Government Code.2 We 
have considered your arguments and reviewed the submitted information.·· 

Initially, you state the requestor has agreed to the redaction of certain information, which you 
have highlighted in blue. Accordingly, this information is not responsive to the instant 
request. This decision does not address the public availability of the non-responsive 
information, and that information need not be released. 

Next, you ass~rt the center is not a governmental body, and therefore its records are not 
subject to the Act. The Act applies to "governmental bodies" as that term is defined in 
section 552.o.03(1)(A) of the Government Code. Under the Act, the term "governmental 
body" includes several enumerated kinds of entities and "the part, section, or portion of an 
organization, corporation, commission, committee, institution, or agency that spends or that 
is supported in whole or in part by public funds[.]" Gov't Code § 552.0.0.3(1 )(A)(xii). The 
phrase "public funds" means funds of the state or of a governmental subdivision of the state. 
ld. § 552.003(5). .-.:!~ ... - .. 

Both the courts and this office have previously considered the scope of the definition of 
"governmental body" under the Act and its statutory predecessor. In Kneeland v. National 
Collegiiife·"7fthTetic-Association~"85o.T2d224 (5thCir. 1988), the United States Court of 
Appeals for the Fifth Circuit recognized that opinions oh:nis office do hot declarepdvate -­
persons or businesses to be "governmental bodies" that are subject to the Act "simply 
becau.se -[ thep'el;s5nSCbY15usinesses] prcYviae-specific cgoods or services under a-contract with 

.. ·a-goveriirllentbody."KneelandS5_o..E.2dat228;see Open Records Decision No.1 (1973) . 
.B:£l!h~rithe·Kneelandcourt-noted that in interpreting the predecessor to section 552.003 of 

-·the·G()vernmept-G0de;thi·s~0ffiee'-s-ef>iB:iens-geneFar:fY~€xaITline .... th€=faGts-of.theFela.t.ionship .. 
between the pdvate entity and the governmental body and apply three distinct patterns of 
analysis:~! __ __________ ... __ .. _ .. _____ . ____ _ 

The opinions advise that an entity receiving public funds becomes a 
governmental body under the Act, unless its relationship with the government 
imposes "a specific and definite obligation ... to provide a measurable 

--arriounrofservice in exchange fora certain amount of money as would be 
expected in a typical arms-length contract for services between a vendor and 
purchaser." Tex. Att'y Gen. No. JM-821 (1987), quoting ORD-228 (1979). 
That same opinion informs that "a contract ot relationship that involves 

2 Although you raise section 552.022 of the Government Code, we note section 552.022 is not an 
exception to disclosure. Rather, section 552.022 enumerates categories of information that are not excepted 
from disclosure unless they are expressly confidential under other law. See Gov't Code § 552.022. In addition, 
although you also raise rule 192.5 of the Texas Rules of Civil Procedure, we note section 552.111 of the 
Government Code is the proper exception to raise when asserting the attorney work product privilege in this 
instance. See Open Records Decision No. 677 (2002). 



public funds and that indicates a common purpose or objective or that creates 
an agency-type relationship between a private entity and apublic entity will 
bring the private entity within the ... definition of a 'governmental body. '" 
Finally, that opinion, citing others, advises that some entities, such as 
volunteer fire departments, will be considered governmental bodies if they 
provide "services traditionally provided by governmental bodies." 

Kneeland, 850 F.2d at 228. The Kneeland court ultimately concluded that the National 
Collegiate Athletic Association (the "NCAA") and the Southwest Conference (the "SWC"), 
both of which received public funds, were not "governmental bodies" for purposes of the Act 
because both provided specific, measurable services in return for those funds. See id. 
at 230-31. B1th the NCAA and the SWC were associations made up of both private and 
public universities. Both the NCAA and the SWC received dues and other revenues from 
their member institutions. Id. at 226-28. In return for those funds, the NCAA and the SWC 
provided ~pecific services to their members, such as supporting various NCAA ~nd SWC 
committees; producing publications, television messages, and statistics; arid investigating 
complaints of violations of NCAA and SWC rules and regulations. ld. at 229-31. The 
Kneeland court concluded that although the NCAA and the SWC received public funds from 
some of their members, neither entity was a "governmental body" for purposes of the Act, 
because the NcAA and SWC-d{d not receive the funds for their general support. Rather, the 
NCAA and theSWC provided "specific and gaugeable services" in returriTottne funds that --­
they received from their member public institutions. See id at 231; see also A.H Bela Corp. 
<§,-}:!etizoClisrrJniv~~"t34SW.7Td~2b (Tex~ App.~Dallas-1987;- VvTfcclente-d)(athletic-­
departmentsofprivate-schoolmembers-ofSWCdid not receive or-spend public funds and 
-thus.were..noLgoyemmeutaLb_o_die_tl.QLP_um_Q~_~SQL6£.t) ... _. 

In exploring-the scope of the definition of "governmental body" under the Act, this office has 
distinguished between private entities that- recei:ve--public funds--iIl-r.eturnfor-specific, 

_._. -measurable-service~s-aFl8-tnGsiiIltities-that.:.~ecei¥e..'pu1ilic~funds-as~eneIalsllp_pD.rt:._lu.npen~~~_ 
Records Decision No. 228 (1979), we considered whether the North Texas Commission (the 
"commission':'), a private, nonprofit corporation chartered for the purpose of promoting the 
illterests ofth~Dallas-Fort Worth metropolitan area, was a governmental body. See Open 
Records DedslorlNo.288 afl:Thecommission's contract with the City of Fort Worth 
obligated the city to pay the commission $80,000 per year for three years. Id. The contract 
obligated the commission, among other things, to "[ c Jontinue its current successful programs 
and implement such new and innovative programs as will further its corporate 0 bj ectives and 
common City's interests and activities." Id. at2. Noting this provision, this office stated that 
"[ e ]ven if. all other parts of the contract were found to represent a strictly arms-length 
transaction, we believe that this provision places the various governmental bodies which 
have entered into the contract in the position of 'supporting' the operation of the 
[ c ] ommissi on with pubE c funds within the meaning of [the predecessor to section 552.003]." 
Id. Accordingly, the commission was determined to be a governmental body for purposes 
of the Act. Id. 
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In Open Reco;ds Decision No. 602 (1992), we addressed the status of the Dallas Museum 
of Art (the "DMA") under the Act. The DMA. was a private, nonprofifcorporation that had 
contracted with the City of Dallas to care for and preserve an art collection owned by the city 
and to maintain, operate, and manage an art museum. See Open Records Decision No. 602 
at 1-2. The contract required the city to support the DMA by maintaining the museum 
building, paying for utility service, and providing funds for other costs of operating the 
museum. ld. at 2. We noted that an entity that receives public funds is a governmental body 
under the Act, unless the entity's relationship with the governmental body from which it 
receives funds imposes "a specific and definite obligation ... to provide a measurable 
amount of service in exchange for a certain amount of money as would be expected in a 
typical arms-length contract for services between a vendor and purchaser." ld. at 4. We 
found that "the [City of Dallas] is receiving valuable services in exchange for its obligations, 
but, in our opinion, the very nature of the services the DMA provides to the [City of Dallas ] 
cannot be known, specific, or measurable." ld. at 5. Thus, we concluded that the City of 
Dallas provided general support to the DMA facilities and operation, making the DMA a 
governmental body to the extent that it received the city's financial support. ld. Therefore, 
the DMA's records that related to programs supported by public funds were subject to the 
Act. ld. ;:1 

·We additionally note that the precise manner of public funding is not the sole dispositive 
issue in deterthining whether a particular entity is subject to the Act. See Attorney General 
Opinion JM-821 at 3 (1987). Other aspects of a contract or relationship that involve the 
transfer of public fuildsbetweeIiaptiVate and a public entity must be considered in 

···-~··~~-·~deferr:riiiling whethertheprivafeentity is a "governmental body" under the Act. ld. at 4. For 
. ....:.~_..: . .:.:..~'.X:~~J21e, a contract or relationship.th<'i!iny()Jves IJulJlicfunds, and that indicates a common 

... ~ .. -... --- --··-··"~··~-···purp0se-E>f-0bjeetive-0r-that-0feates::-an~ageney-~e~F€IatI0nsl1rp-'between aprlv~ateeritityand. 
a public-entity; will bring the private entity within the definition of a "governmental body" 
under section 552.003(1)(A)(xii) of the Government Code. Theov-erall nature of the 
relationship createdbyth~Q.o_ntract is reLevant in determining whether the nrivate entit' is 
so closely associated with the governmental body that the private entity falls within the Act. 
ld. 

- -. _·You state the center is an umbrella organization for four divisions, which are sUPPOlied by 
a combination of public and private funding. You argue that the private grants and donations 
are maintained in the center's general fund, and the public funding is "directly obligated to 
specific and definite service performance." Upon review of the center's contract and grant 
information, l}0wever, we find that although the center must meet certain performance 
measures to b.e eligible for the public funding, the public funding is used for the general 
support of the-center. Accordingly, we conclude that the center is a governmental body for 
purposes of the Act. 

We note, however, that an organization is not necessarily a "governmental body" in its 
entirety. "The part, section, or portion of an organization, corporation, commISSIOn, 

-
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committee, institution, or agency that spends or that is supported in whole or in part by 
public funds" is a governmental body. Gov't Code § 552.003(1 J(A)(xii); see also ORD602 
(only the records of those portions of the DMA that were directly supported by public funds 
are subject to the Act). Accordingly, only those records relating to those parts of the center's 
operations thaf are directly supported by public funds are subject to disclosure requirements 
of the Act. '-~ 

In this instance, you state some of the submitted e-mails relate to private donations and 
fundraising events. You inform us that private sponsors contribute the goods and services 
to the center's fundraising events, and the fundraising events are paid for by ticket sales to 
private individuals. You further state these funds from these private sources are 
differentiated in the budget from the center's public funding sources. Therefore, we 
conclude that the records related to private contributions and fundraising activities, which 
you have highlighted in green, are not public information subject to disclosure under the 
Act.3 

Next, we turn to your argument that portions of the remaining information are not subject to 
the Act. The Act is applicable to "public information," as defined by section 552.002 ofthe 
Government Code. Section 552.002(a) provides that "public information" consists of 

iriformation that is colleCted, assembled, or maintaiiied under A law or . 
ordinance or in connection with the transaction of official business: 

:~: (l}b)L.a.go:vernmentaLbod.y.;.or ... 
':} 

... __ ~ .. _. ~---,.-c'. ._ .. _ .... _. 

·~~"'"'·;'·E27-f()T-a-g(JvernmerJ:t-al-b(Jdy-arJ:dc·the·governmental· body owns . the 
information or has a right of access to it. 

........... Gov't Code-§.552.D.o2Ca)JhuS~_virtually=alro£::flieJnfornjati.bnin..a~go.Y.e.tnm~nlaLho_dy~.s .. 
physical possession constitutes public information and, thus, is subject to the Act. ld. 
§ 552.002(a)(I); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The 
Act also encompasses information that a governmental body does not physically possess, if 

··tneinforincitio·n:·iscollecled,· ifssembled,or maintained for the governmental body, and the 
governmental body owns the information or has a right of access to it. Gov't Code 
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987). 

You inform us that some ofthe requested e-mails are being provided from "individual board 
member[s'] personal electronic e[-]mail devices and accounts [and] are, and were, not 
collected, assembled, or maintained on any [ center] issued or controlled electronic device." 
You further state the board members provided these e-mails voluntarily, and the center has 

3 As our r.uling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

~ .. ~ 



;< 
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"no ability or obligation to compel these documents by law from its board members." The 
determination of whether information is subjectto the Act is nofbased solely on the location 
of the information or the number of individuals who have possession or access to the 
information. See Open Records Decision No. 635 at 3-4 (1995) (finding information does 
not fall outside definition of "public information" in Act merely because individual member 
of governmental body possesses information rather than governmental body as whole). The 
determination is based on whether the information meets the definition of public information 
as established in section 552.002. In Open Records Decision No. 425 (1985), this office 
found information sent to school trustees' homes was public information even though it was 
not in the physical possession of the school district because the information related to official 
business of thy district and the trustees received the information in their official capacities. 
See Open ReqQrds Decision No. 425 at 1-3 (overruled on other grounds by Open Records 
Decision No. :439 (1986)). We observed that to conclude the information received by the 
trustees' at their homes in their official capacities was not public information would wreak 
havoc on the Act because it would allow governmental bodies to circumvent disclosure 
requirements simply by removing information from their administrative offices Rndplacing 
that information in the hands of individual officials and employees. Id. at 2. We further 
observed the legislature could not have intended governmental bodies to escape the Act's 
disclosure requirements in this manner. Id. The e-mails at issue are communications among 

- centerboard members and centerstaffpeliaining to official business of the center. Upon 
review of the submitted e-mails, we find the board members received these e~ailsiniheir 
official capacity. As information collected and maintained by the board members in their 
official capacity~the-e:;marrs-arecmaintairred-bythe center-in connectiem-withthetransaetion 
ofofficial busil}~Ss. jd.(~t§otiI1KQJlc:~tlJJgee$ rec;eived information in official capacity, 
information was now maintained by governmental body within express terms of statutory 

--~~~~~~':'-~pr€~€G€SS0r~t0-sect~Qn~S:5.2-.-0-02}.-1'-herefQre,-we..find~thesee..inailsai:esubj ect to the Act, -and 
we will accordingly, address your arguments against their disclosure. 

__ . ______ YQlUl~KLC:Qnt~Dd that)he identifying information of the center's volunteers and d..Q.nors are 
excepted frompisclosure under section 552.101 of the Government Code in conjunction with 
the holding Qf the Texas Supreme Court in In re Bay Area Citizens Against Lawsuit 
Abuse, 982 S.\V.2d 371 (Tex. 1998).4 In that decision, the Texas Supreme Court determined 

--1hat-the- First'-A-mendmenfright to freedom of association could protect an advocacy 
organization's list of contributors from compelled disclosure through a discovery request in 
pending litigation. In reaching this conclusion, the court stated: 

Freedom of association for the purpose of advancing ideas and airing 
grievances is a fundamental liberty guaranteed by the First Amendment. 

'NAACP v. Alabama, 357 U.S. 449, 460, 78 S.Ct. 1163, 2 L.Ed.2d 1488 

4Section 552.101 of the Government Code excepts from disclosure "information considered to be 
confidential by law, either constitutional, statutory, or by judicial decision" and encompasses information made 
confidential by constitutional law or judicial decision. Gov't Code § 552.101. 
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(1958). Compelled disclosure of the identities of an organization's members 
or contributors mayhave a chilling effect on-the organizeifion's·contributors 
as well as on the organization's own activity. See Buckley v. Valeo, 424 
U.S. 1,66-68,96 S.Ct. 612,46 L.Ed.2d 659 (1976). For this reason, the First 
Amendment requires that a compelling state interest be shown before a court 
may order disclosure of membership in an organization engaged in the 
advocacy of particular beliefs. Tilton, 869 S.W.2d at 956 (citing 
NAACP, 357 U.S. at 462-63,78 S.Ct. 1163). "'[I]t is immaterial whether the 
beliefs sought to be advanced by association pertain to political, economic, 
religious or cultural matters, and state action which may have the effect of 
curtailing the freedom to associate is subject to the closest scrutiny. '" Id. 

Bay Area Citizens, 982 S.W.2d at 375-76 (footnote omitted). The court held that the party 
resisting disclosure bears the initial burden of making a prima facie showing that disclosure 
will burden First Amendment rights but noted that "the burden must be light." Id. at 376. 
Quoting· the ,United State Supreme Cburt'sdecision in Buckley v. vdieo, 424 
U.S. 1, 74 (1976), the Texas court determined that the party resisting disclosure must show 
"a reasonable probability that the compelled disclosure of a party's contributors' names will 
subject them t6 threats, harassment, or reprisals from either Government officials or private 
parties."- 7d -Such proof may include "specific evidence of past or present harassment of 
membersdiieto their associational ties, or of harassment directed againsttheorganization-­
itself." Id. 

Weberieve the term.':contributor'Lencompasseshoth the identities of those individuals and 
. .._co..I}2orations who mak~financial donations to !he center ~c!.:voluntee!§.wllo donate their_ 
.. ~-===rIITfe-ahd~s-ervices~to-the-eenter-. Hewever,we-I'l0tethat the term·'.:contributor" does not 

encompass members of the center's governing board. See generally Gov't Code 
§ 552.022(a)(2). In addition, BayArea-.CitizenLdoes notmake __ cDnfidelltial information .. 

.... --..... -.-pertainingto.the-donatio1is:..thelllS.el\te.s~::,sllcJ:i:I[S:.:.th¢...:amount donated or tx.Qes of donatio~~. 
See Bay Area Citizens, 982 S.W.2d at 376-77 (only the names of contributors were at issue). 
We emphasize that information must be withheld on this basis only to the extent reasonable 
and necessary to protect the identity ofthe contributor. Having considered your arguments 
alid· the-suoiliilled informati6h, we find that the disclosure of the identities of the center's 
contributors, which you have highlighted in orange, will burden First Amendment rights of 
freedom of association. Therefore, we agree the center must withhold the orange-highlighted 
identities oftK¢ center's donors and volunteers under section 552.101 pursuant to the right 
of association;: 

r~ 

You also raisesection 552.l01 of the Government Code in conjunction with the common­
law informer's privilege, which Texas courts have long recognized. See Aguilar v. State, 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer's privilege protects the identities 
of persons who report activities over which the governmental body has criminal or 
quasi-criminal law-enforcement authority, provided that the subject of the information does 
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- -------.. --

not already know the informer's identity. See Open Records Decision Nos. 515 at 3 
(1988),208 at 1-2 (1978). The informer's privilege protects the identities ofindividuals who 
report violations of statutes to the police or similar law-enforcement agencies, as well as 
those who repprt violations of statutes with civil or criminal penalties to "administrative 
officials having a duty of inspection or oflaw enforcement within their particular spheres." 
See Open Redords Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in 
Trials at Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be 
of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 
(1990), 515 at 4-5. The privilege excepts the informer's statement only to the extent 
necessary to protect the informer's identity. See Open Records Decision No. 549 at 5 (1990). 

In this instance, you have marked the information for which the center claims the 
common-law informer's privilege. However, the center fails to inform this office of any 
specific criminal or civil statute that was allegedly violated. As the center has not 
demonstrated that the complainant at issue reported an alleged violation of any specific 
criminal or civil law, the center may not withhold any of the information at issue under 
section 552.1 01 of the Government Code in conjunction with the informer's privilege. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required-public disclosure]i-f--itis-­
inform,ation relating to litigation of a civil or criminal nature to which the 
state~6l,:=a~po1ificatsub-dtvtstorcis-bnnay be a party or-tewhich-aFloffieeFof--­
empl()xee_oLthe_stat~_J)LcLP_Qlitj~1'iL~Jlbclivision, as a consequence of the 
persQn:fs Qffiqe. or ~mpl()yn::J,el1t, is or may_~~ aEarty. 

--_ ______ _ (c) InfOUILation relating to -litigation-involving~govemmental body or ~ ___ _ 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 

- -acc-ess-toorciuplication-of the information. 

Gov't Code § 552.103(a), (c). The governmental body claiming this exception bears the 
burden of providing relevant facts and documents to demonstrate the applicability of the 
exception. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. a/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both 
prongs ofthis:'test for information to be excepted under section 552.103(a). 

~ J 
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The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No: 452 at 4TI986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
threat to sue the governmental body from an attorney for a potential opposing party. Open 
Records Decision No. 555 (1990); see Open Records DecisionNo. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take o~jective steps toward filing suit, litigation is not reasonably anticipated. Open 
Records DecisIon No. 331 (1982). Further, the fact a potential opposing party has hired an 
attorney who makes a request for information does not establish that litigation is reasonably 
anticipated. Open Records Decision No. 361 (1983). 

You assert the center reasonably anticipates litigation involv1ng the center's' 'executive 
director. You state the center has placed the executive director on administrative leave 
pending an investigation and audit of the center's financial records, and the executive 
director has "already retained legal counsel to represent her in anticipation of litigation 

... relatedfb~tfie'investigatioh -anciaucl.ir."Y ou have not, however, informed us the executive 
director orherlegal counsel has taken any concrete steps toward the initiation oflitigation. 
See ORDs 452, 555. Therefore, after reviewing your arguments, we find you have not 
esfaljlished'''frre'ten:rerteasonatrly-anticilfatea-litigation~when-it-received~·theTequest for··-----­
in.f6i'mation. -Consequently,j:he:_cenkcma)'.not withhold the remaining information under 
section 552.103. 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letterthatwo_uld_noLhe. ay.ailable.~byla.wJ:.Q.a.p_arty in litigation 

.... nwithcthe-c-agenl;y:"Gov'tCode§ S52::-1-I-l-:-'Ihis section encom12asses the attorneY' work ___ _ 
product privil~ge found in rule 192.5 ofthe Texas Rules of Civil Procedure. City a/Garland 
v. Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002).' Rule 192.5 defines work product as: 

(1) material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the pmiy' s attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation of litigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 
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TEX. R. Cry. P. 192.5. A governmental bodyseekini to witlihoTd-lnf6rmatTon urideriliis 
exception bears the burden of demonstrating that the information was created or developed 
for trial or in anticipation of litigation by or for a party or a party's representative. Jd; 
ORD 677 at 6-8. In order for this office to conclude that the information was made or 
developed in anticipation of litigation, we must be satisfied that 

a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for such litigation. 

Nat 'I Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted.fear." Idat 204; ORD677 at 7. . ", 

~f, . 
. , 

Upon review, ::fve find the center has not demonstrated that any of the remaining information 
at issue consists of material prepared or mental impressions developed in anticipation of 
litigationor-for-trial by a partyera-representative of a party. Likewise, the center has not 
sufficiently- -shown that the information at issue consists of communications made-in 
anticipation oflitigation or for trial between a party and a representative of a party or among 
a party"srepresentati-ves.- See-T&x--;-R",Glvc;P.·192.'?;.Therefore,-weconclude-that the center 
may not withhold any ofthe remaining information at issue on the basis of the attorney work 

. product privilege' under-sectlon~552TlT of the Government Code. 

Section 552.117(a)(l) ofthe Government Code excepts from disclosure the home address 
and telephone number, social security number, and family member information of a current 
or former official oremployeeofa goveI'l1Il1entaJ-body'who requeStSt1atthe information be 

---kept--:c-onfidential under section 552.024 of the Government Code.s-Goy'tCode--­
§ 552.117(a)(1). Section 552.117 also encompasses personal cellular telephone numbers, 
provided that a governmental body does not pay for the cellular telephone service. See Open 

.----Reeords-I)eeisionNo. 506 at5-6(1988)(section552.117 not applicable to cellular telephone 
numbers paid for by governmental body and intended for official use). Whether a particular 
item ofinfom!ation is protected by section 552.117(a)(1) must be determined at the time of 
the governm~ntal body's receipt of the request for the information. See Open 
Records Ded~ion No. 530 at 5 (1989). Thus, information may be withheld under 
section 552.l1)(a)(1) only on behalf of a current or former official or employee who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 

5The Office ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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body's receipt 6f the requesCfor tnelnf6imation.Wehave marked-iiiforrn-ation-urider 
section 552.117(a)(1) ofihe Governmenteode. --The centermus-t-withh0l-d-this marked 
infOlmationup.der section 552.117(a)(1) to the extent the employee and board member 
concerned tini;ely elected under section 552.024 to keep their information confidential; 
however, the center may only withhold the cellular telephone numbers we have marked if the 
employee and ~oard member concerned paid for the cellular telephone service with their own 
funds. 

We note that the remaining information contains personal e-mail addresses subject to 
section 552.137 of the Government Code. Section 552.137 excepts from disclosure "an 
e-mail address of a member of the public that is provided for the purpose of communicating 
electronically with a governmental body," unless the member of the public consents to its 
release or the e-mail address is of a type specifically excluded by subsection (c). See Gov't 
Code § 552. 137(a)-(c). The e-mail addresses at issue is not a type specifically excluded by 
section 552.137(c). Accordingly, the center must withhold the e-mail addresses we have 
marked under section 552.137 of the Government Code,unless the owners of-the e-mail 
addresses have affirmatively consented to their disclosure.6 

In summary, the records related to private contributions and fundraising activities, which you 
---- have highlighted in green, are not subject to the Act and need notbe released. The center 

must withheld the orange-highlighted identities o£th@-G@Rter--'--s-donorsand~vGlunteers under 
section 552.1 Q 1 of the Government Code pursuant to the right of association. The center 
must withht)ld~t-he-il'lfefmat-ien--we~ha-ve-ffiar-ke(luFldersection-.552~11Ga)G-L)-toJhe_extenUhe 
employee and~boaTcl m~rn_~~:r._~~!l~~:r.~~.cl_tiIEely elected under section 552.024 to keep their 
information confidential; however, the center may only withhold the cellular telephone 

- -___ ~ __ -__ -_- _---::.=~uni1ieLwe:haye_JjiarR.ealf1lie emplo)':ee and150axd memoercofic(;rm::a-paictlonhecetlular_ 
telephone service with their own funds. The center must withhold the e-mail addresses we 
have marked under section 552.137 ofthe Government Code, unless the owners ofthe e-mail 

_____ _ ~cl_clr~_s.?~~_~av~affiFmativdy-GeRs-€Ri€El~to-the1-r-disciosure~ __ ~~~ reinainiIl~ inI6rmatioIl_~ust _ 
be released. 

This lette~ ruling is limited to the particular information at issue in this request and limited 
- - ------- ----tt)-t-nefaets-as-flFesented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 

6We no~ this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including e-mail addresses 
of members ofth¢ public under section 552.137 of the Government Code, without the necessity of requesting 
an attorney gene~al decision. , 
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or call the Office of the Attorney Generah Open Government Hotlijie, toll Iiee; 
at (877) 673-6839. Questions concerning the allowable charges-fofproviding public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sarah Casterline 
Assistant Attorney General 
Open Records Division 

SECltf 

Enc. Submitted documents 

c:c Requestor 
(w/oenclosures) 


