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May 3,2011 .. ·· 

Mr. Dick H.9regg, Jr. 
Gregg & Gre'gg, P.e. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

For the City of Kemah , 
16055 SpaceJ::enter Boulevard, Suite 150 . 
Houston, Te~as 77062 

Dear Mr. Gregg: 

0R2011-06016 

You ask whether celiain infonnation is subject to required public disclosme lU1der the 
Public Infonn.ation Act (the "Act"), chapter 552 ofthe Government Code. Yom request was 
assigned ID# 416161. 

The City of Kemah (the "city"), which you represent, received a request for e-mails sent or 
.. - - received by {our namedindivicluals-for-aspecifiedtimepeliod-and-docmnents detailing 

intemet usag~,ofany computer assigned to the mayor or the city administrator for the same 
time period.! !';You state the city has relea~ed someofthe requested infonnation. You claim 
a portion oftll\:: remaining infomlation is not subj ect to the Act. Altematively, you claim this 
portion ofthe:}emaining il1f0l111ation is excepted from disclosme under section 552.101 and 
the entirety :Of the remainil1g 'il;fonnation is excepted mlder section 552.107 of the 
Govemment Code. We have considered your argmnents and reviewed the submitted 
representative sample of infonnation.2 We have also received and considered comments 

'We note the city sought and received clarification of the request for info1111ation. See Gov't Code 
§ 5S2.222(b) (stating that if information requested is unclear, govemmental body may ask requestor to clarify 
request). ' 

2We as'slU11e the "representative sample" of records submitted to tlus office is hl1ly representative of 
the requested reo.ords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). Tlus openrecords 
letter does not re,ach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those~tecords contain substantially different types of information than that subnutted to tlus office . 
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fr-om the reqllestor. See Gov't Code § 552.304 (interested patiy may submit comments 
stating why i~fonnation should or should not be released). 

You state that the city does not maintain inf01111ation regarding intemet usage because the 
city's computer system automatically erases all inte111et access inf01111ation when a computer 
is tU111ed off. The Act does not require a gove111mental body to release infonnation that did 
not exist when a request for information was received or to prepat-e new infonnation in 
response to a fequest. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S. W.2d 266, 
267-68 (Tex.Civ. App.-SanAntonio 1978, writ dism'd); Open Records Decision Nos. 605 
at 2 (1992), 452 at 3 (1986),362 at 2 (1983). 

Next, we not~ the requestor objects to the city submitting a representative sample in this 
instance. However, the Act allows a govenllnental body to submit a representative sample 
ofthe inf01111~tion it seeks to withhold if a volmninous amount of inf01111ation was requested. 
Gov't Code§ 552.301(e)(1)(D); see also ORD 499 at 6 (if documents requested are 
numerous and repetitive, govenllnental body should submit a representative sample), 
ORD 497 at;::4. Accordingly, we conclude the city has complied with the procedural 
requirements'bfthe Act in submitting a representative sample ofthe information it seeks to', 
withhold, atlc1'we will consider the city's argmnents against the disclosure ofthe requested 
inf01111ation., 

You claim th~ e-mails in Exhibits 2-A, 2-B, 2-C, 2-D, 3, and 4 are not subject to the Act. 
The Act is applicable only to "public infonnation." See Gov't Code §§ 552.002, .021. 
Section 552.0,92(a) provides that "public infonnation" consists of 

... ~ 

infonnation that is collected, assembled, or maintained lU1der a law or 
ordirirulce' or in' cOilllechol1.withlIie'fransaction' of offiCial business: 

X,' (1) by a goven1l11ental body; or 

'; (2) for a goven1l11ental body and the governmental body owns the 
" infonnation or has a right of access to it. 

Id. § 552.002(a). Thus, viliuallyall of the inf01111ation in a govenllnental body's physical 
possession constitutes public infonnation and, thus, is subj ect to the Act. Id. 
§ 552.002(a)(l); see Open Records Decision Nos. 549 at4 (1990), 514 at 1-2 (1988). You 
state the e-m;;tils at issue are personal e-mails that were not collected, assembled, or 
maintained uY;l.der alaw or ordinance or in c0l1l1ection with the tratlsaction of official city 
business. Bas.~ed on your representations atld our review of the submitted infonnation, we 
conclude thatthe e-mails at issue do not constitute public information for the purposes of 
section 552.002 of the Goven1l11ent Code. See Open Records Decision No. 635 at 4 (1995) 
(section 552.0,02 not applicable to personal infonnation um-elated to official business and 
created or mfintained by state employee involving de minimis use of state resources). 
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Therefore, the e-mails in Exhibits 2-A, 2-B, 2-C, 2-D, 3, and 4 are not subject to the Act, and 
the city need not release them in response to this request.3 

Section 552.~07(1) of the Govermnent Code protects infomlation coming within the 
attomey-client privilege. When asserting the attomey-client privilege, a govermnental body 
has the burden of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to withhold the infonnation at issue. OpenRecords Decision No. 676 at 6-7 (2002). 
First, a govel~llnental body must demonstrate that the infonnation constitutes or documents 
a communica:tion. Ie!. at 7. Second, the cOlmmmication must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client govemmental 
body. TEX.:R.. EVID. 503(b)(1). The privilege does not apply when an attomey or 
representative. is involved in some capacity other than that of providing or facilitating 
professional legal services to the client govemmental body. In re Texas Farmers Ins. Exch., 
990 S.W.2d .337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client 
privilege doe~ not apply if attomey acting in a capacity other than that of attomey). 
Goven1l11entqJ attomeys often act in capacities other than that of professional legal cOlmsel, 
such as admir!.~strators, investigators, or managers. Thus, the mere fact that a communication 
involves an aJtorney for the government does not demonstrate this element. Third, the 
privilege appnes only to cOlmnunications between or among clients, client representatives, 
lawyers, lawy~r representatives, and a lawyer representing another pruiy in a pending action 
and concerning a matter of common interest therein. See TEX. R. EVID. 503(b)(1)(A)-(E). 
Thus, a governmental body must inform this office of the identities and capacities of the 
individuals tOi~Nhom each communication at issue has been made. Lastly, the attomey-client 
privilege appiies only to a confidential communication, ie!. 503(b)(1), meaning it was "not 
intended to b.e disclosed to third persons other than those to whom disclosure is made in 
fmiherance of the rendition of professional legal services to the client or those reasonably 

. l1ecessaiyf6t,the-tfalismissiofrofthe cOfhfi1lIrucation." id:-503{a){5):-' 

Whether a cOl~1l11Unication meets this definition depends on the intent ofthe parties involved 
at the time tlwinformation was cOlmnunicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at q,ilY time, a govermnental body must explain that the confidentiality of a 
communicati8n has been maintained. Section 552.l07(1) generally excepts an entire 
con1l11Unicati~n that is demonstrated to be protected by the attorney-client privilege, lmless 
otherwise waiyed by the govenllnental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire cOlmmmication, including facts contained therein). 

You assert t1~e e-l11ails in Exhibit 1 consists of written cOlmnunications between city 
attomeys and;'Jcity staff to facilitate the rendition of professional legal services to the city. 
You assert tlwse cOlmnunications were made in confidence and have maintained their 

.! 

3 As we.'are able to make this detennination, we need not address your remaining arguments against 
disclosure of this information. 

,,', 

!. 
'.' 
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confidentiality. Based on your representations and our review, we find you have 
demonstrated' the applicability of the attol11ey-client privilege to the e-mails in Exhibit l. 
Accordingly,the city may generally withhold these e-mails under section 552.107 of the 
GovenmlentCode. However, we note some of the individual e-mails in the otherwise 
privileged e:"'mail chains consist of communications with non-plivileged pmiies. 
Accordingly,. to the extent these non-privileged e-mails, which we have mm"ked, exist 
sepm"ate andapmi from the submitted e-mail chains, they may not be withheld under 
section 552.107. 

In smllillmy, ttle e-mailsin Exhibits 2-A, 2-B, 2-C, 2-D, 3, and 4 are not subject to the Act, 
and the city need not release them in response to tIns request. The city may generally 
withhold the e:~mails in Exhibit 1 tmder section 552.107 ofthe Govel11ment Code. However 
to the extent the mm"ked non-privileged e-mails exist sepm"ate and apmi from the submitted 
e-mail chains, the non-privileged e-mails must be released. 

TIns letter ruFng is limited to the pmiicular infonnation at issue in this request and limited 
to the facts as: presented to us; therefore, this ruling must not be relied upon as a previous 
detel111inationregarding any other infonnation or any other circumstances . 

. < 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govenunentalbody and ofthe requestor. For more information concerning those rights mld 
responsibilitiys, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or oall the 0,ffice of the Attol11ey General's Open Gove111l11ent Hotline, toll fi"ee, 
at (877) 673",6839. Questions concel11ing the allowable charges for providing public 
infonnation utider the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey yeneral, toll free at (888) 672-6787. 

Sincerely,;' 
" 

11~1IoU:j/ 
Kate Hmi::rT-~ 
Assistant Attol11ey General 
Open Records~Division 

KHlem 

Ref: ID# 41i6161 

Ene. Submitted docmnents 

c: Reque&tor 
(w/o enclosures) 


