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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 3, 2011

Ms. Jessica C. Eales
Assistant City Attorney
City of Houston

P.0O. Box 368.
Houston, Te;_‘(;as 77001

- OR2011-06025
Dear Ms. Eales
You ask Whéi,‘hel‘ certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was

assigned TD# 416212 (GC No. 18329).

The Houston Police Department (the “department”) received a request for the complete

- investigative file for a specified case.  You claim portions-of the submitted-information -

consist of records held by the department on behalf of the grand jury and are, therefore, not
subject to the.Act. Additionally, you claim that portions of the submitted information are
excepted from disclosure under section 552.101 of the Government Code. We have
considered your arguments and reviewed the submitted information.

Initially, we note that the submitted information includes a crash report that was completed
pursuant to cﬁapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s
accident report). Section 550.065(b) of the Transportation Code states that except as
provided by subsection (c), accident reports are privileged and confidential. See id.
§550.065 (b)S ection 550.065(c)(4) provides for the release of an accident report to a person
who providestwo of the following three items of information: (1) the date of the accident;
(2) the name of any person involved in the accident; and (3) the specific location of the
~accident. See id. § 550.065(c)(4). Under this provision, the Texas Department of
Transportation or another governmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more of the items of information
specified by the statute. Jd. In this instance; the requestor has provided the department with
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all three specified items of information. Therefore, the department must release the
submitted crash report pursuant to section 550.065(c)(4) of the Transportation Code.
Next, you claim the marked subpoena and related department e-mails are held by the
department on behalf of the grand jury. We note the judiciaryis expressly excluded from the
requirements of the Act. See Gov’t Code § 552.003(1)(B); see also id. § 552.0035 (access
to judicial records is governed by Supreme Court of Texas or other applicable laws or rules).
This office has determined that a grand jury, for purposes of the Act, is a part of the judiciary
and, therefor‘ef, is not subject to the Act. See Open Records Decision No. 411 (1984).
Further, records kept by another person or entity acting as an agent for a grand jury are
considered to-be records in the constructive possession of the grand jury and therefore are
not subject to.the Act. See Open Records Decisions Nos. 513 (1988), 398 (1983). But see
ORD 513 at 4 (defining limits of judiciary exclusion). The fact that information collected
or prepared by another person or entity is submitted to the grand jury does not necessarily
mean that sueh information is in the grand jury’s constructive possession when the same
information i5 also held in the other person’s or entity’s own capacity. Information held by
another person or entity but not produced at the direction of the grand jury may well be
protected 1111de1' one of the Act’s specific exceptions to disclosure, but such information is
not excluded from the reach of the Act by the judiciary exclusion. See ORD 513.

In this instance, you state the marked subpoena and related e-mails were obtained by the
department piirsuant to a grand jury subpoena. We agree information obtained pursuant to
a grand jury siibpoena and in the custody of the department as agent of the grand jury is not
subject to the Act. Upon review, we agree the marked subpoena is not subject to the Act, and
this decision does not address its public availability. However, upon review, we find the
marked e-mails were compiled during the normal course of business and were not obtained

- as a result of a grand jury subpoena. Thus, the marked e-mails are not held by the

department asan agent of the grand jury, and are subject to the Act.

Section 552.101 of the Government Code excepts from disclosure “information considered
- tobeconfidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This section encompasses information made confidential by other statutes, such
as 773.091 ofithe Health and Safety Code, which is applicable to information relating to the
provision of emergency medical services (“EMS”) and provides, in pertinent part:

(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privile‘ged and may not be disclosed except as provided by this chapter.

(©) Anype1 son who receives information from confidential communications
or 1eco1ds as described by this chapter, other than a person listed in
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Sectiéjin 773.092 who is acting on the survivor’s behalf, may not disclose the
il‘lfOl'll_L-:laﬁOll except to the extent that disclosure is comsistent with the
authorized purposes for which the information was obtained.

Health & Safety Code § 773.091(b)-(c). Section 773.091 further provides, however, that

[t]he ;privilege of confidentiality under this section does not extend to
infon’hation regarding the presence, nature of injury or illness, age, sex,
occupatlon and city of residence of a patient who is receiving emergency
medlcal services.

Id. § 773.09 l,i(g). We note that information made confidential by section 773.091 may be
released to “any person who bears a written consent of the patient or other persons authorized
to act on the patient’s behalf.” Id. § 773.092(e)(4), .093. Among the individuals authorized
to act on the patient’s behalf in providing written consent is a “personal representative,” if
the patient is deceased Id. § 773.093(a); see also Open Records Decision No. 632 (1995)
(defining personal representative” for purposes of section 73.093). Section 773.093
provides thaté;.ia consent for release of EMS records must specify (1) the information or
records to be.j,‘fcovered by the release; (2) the reasons or purpose for the release; and (3) the -
person to whom the information is to be released. Id. § 773.093. Upon review, we find the
information yOu have marked constitutes EMS records that are generally confidential under
section 773. 091 We determine the EMS records you have marked must be withheld under
section 552. 101 of the Government Code in conjunction with section 773.091 of the Health
and Safety Code except as specified by section 773.091(g). However, the marked EMS
records must be released if the requestor provides the department with the required consent
for release of the information in accordance w1th sect1ons 773.092 and 773 093. See zd

§§.773.002, @93 ‘ORD 632.

Section 552. 101 ofthe Government Code also encompasses laws that make criminal history
record 1nf01mat10n (“CHRI”) confidential. CHRI generated by the National Crime
Information Center or by the Texas Crime Information Center is confidential under federal
and state law,__, Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that stdtes obtain from the federal government or other states. See Open Records
Decision No,:565 at 7 (1990). The federal regulations allow each state to follow its
individual law, with respect to CHRI it generates. Id. Section 411.083 of the Government
Code deems conﬁden‘aal CHRI the Department of Public Safety (“DPS”) maintains, except
DPS may d1ssem1nate this information as provided in chapter 411, subchapter F of the
Government ,Qode See Gov’t Code § 411.083. Sections 411. 083(b)(1) and 411.089(2)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those
entities may mnot release CHRI except as provided by chapter 411. See generally id.
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§§411.090 - #127. Furthermore, any CHRI obtained from DPS or any other criminal justice
agency must be withheld under section 552.101 in conjunction with Government Code
chapter 411, Subchapter F. See id. § 411.082(2)(B) (term CHRI does not include driving
record information). However, section 411.083 does not apply to active warrant information
or other information relating to one’s current involvement with the criminal justice system.
See id. § 411.081(b) (police department allowed to disclose information pertaining to
person’s current involvement in the criminal justice system). Uponreview, we find portions
of the remaining information, which we marked, consist of CHRI that is confidential under
chapter 411. Accordingly, the department must withhold the information we marked under
section 552. 101 in conjunction with chapter 411 and federal law. However, none of the
remaining information consists of CHRI for the purposes of chapter 411 of the Government
Code. Accordingly, the department may not withhold any of the remaining information on

that basts.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, Whicfli protects information that is (1) highly intimate or embarrassing, such that its
release would: be highly objectionable to a reasonable person, and (2) not of legitimate
- concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). iTo demonstrate the applicability of common-law privacy, both prongs of this
test must be e;sltablished. See id. at 681-82. The types of information considered intimate or
embarrassingfiby the Texas Supreme Court in Industrial Foundation included information
relating to sexiial assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psydhiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. See id. at 683. This office has found a compilation of an individual’s criminal
history is highly embarrassing information, the publication of which would be highly
objectionable;to a reasonable person. Cf U. S. Dep’t of Justice v. Reporters Comm. for
- Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in -
compilation of individual’s criminal history by recognizing distinction between public -
records foundin courthouse files and local police stations and compiled summary of criminal
history information). Moreover, a compilation of a private citizen’s criminal history is
generallynot of legitimate concern to the public. Determinations under common-law privacy
must be mad¢ on a case-by-case basis. See Indus. Found., 540 S.W.2d at 685 (whether
matter is of legitimate interest to public can be considered only in context of each particular
case); Open Records Decision No. 373 at 4 (1983). However, informationrelating to routine
traffic violations is not excepted from release under common-law privacy. Cf. Gov’t Code
§ 411.082(2)(B) (criminal history record information does not include driving record
information).:;:

/1
Upon review,,we find that portions of the remaining information are highly intimate or
embarrassing:and not of legitimate public interest. Thus, the department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with commontlaw privacy.

o
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Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.”! Id.
§ 552.130(a);We note that because this exception protects privacy, which is a personal right
that lapses atdeath, section 552.130 is not applicable to the deceased victim’s Texas driver’s
license 1nf01°1nat10n See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489
(Tex. Civ. App —Texarkana 1979, writ ref’d n.r.e.); Attorney General Opinions JM-229
(1984); H-917 (1976); Open Records Decision No. 272 (1981). The department must,
therefore, withhold the Texas motor vehicle record information we have marked in Exhibit 2
under secti01i;‘552.130 of the Government Code.?

In summary, the marked subpoena is not subject to the Act. Unless the department receives
proper consent from the requestor, the department must withhold the EMS records you have
marked undefésection 552.101 of the Government Code in conjunction with section 773.091
of the Health and Safety Code, except as specified by section 773.091(g). The department
must w1thhold the CHRI we have marked under section 552.101 of the Government Code
in conJunctlon with chapter 411 of the Government Code and federal law. The department
must withhold the information we have marked under section 552.101 of the Government
Code in conjtfnction with common-law privacy, as well as the Texas motor vehicle record
information we have marked under section 552.130 of the Government Code. The remaining
information must be released.’
i

This letter 1L111ng 1s limited to the particular information at issue in this request and limited
to the facts ag presented to us; therefore, this ruling must not be relied upon as a previous
detenninatioyi_f‘regarding any other information or any other circumstances.

" This ruling triggers important deadlines regarding the Tights afid responsibilities of the
govemmental’jaody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag, state.tx.us/open/index_orl.php,
or call the Qfﬁce of the Attorney General’s Open Government Hotline, toll free,

g
a

i)

'The Oif\ﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but 01dma111y will not raise other exceptlons See Open Records Decision Nos. 481 (1987), 480

(1987), 470 (1987).

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodles authorizing them to withhold ten categories of information, including Texas driver’s
license numbers’ and Texas license plate numbers under section 552.130 of the Government Code, without the
necessity of requesting an attorney general decision. See ORD 684.

*We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code

§ 552.147(b).
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at (877) 673_;6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, -

Vanessa Burg}e'ss

Assistant Attorney General
Open Records Division
VB/em

Ref: ID# 416212

Enc. Sllblﬁitted documents

c: Requestor
(w/o enclosures)




