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May 3,2011 ;:' 
.. ~. 

Ms. Jessica C. Eales 
Assistant City Attorney 
City of Houston 
P.O. Box 368 
Houston, Texas 77001 

Dear Ms. Eales: 
;! 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

0R20 11-06025 

You ask whether certain information is subject to required public disclosm-e under the 
Public InfornlptionAct (the "Act"), chapter 552 ofthe Government Code. Yom-request was 
assigned ID#416212 (GC No. 18329) . 

.. ! 

The Houston Police Department (the "depmiment") received a request for the complete 
investigativejile -fora specified case; You claim portions of the· submitted infonnation 
consist of records held by the department on behalf ofthe grand jUly and are, therefore, not 
subject to the~Act. Additionally, you claim'tl1:at pC)1iions of the submitted infonnation are 
excepted from disclosure lmder section 552.101 of the Government Code. We have 
considered yom arguments and reviewed the submitted infornlation. 

Initially, we llote that the submittedilifornlation includes a crash repOli that was completed 
pursuant to cl}apter 550 ofthe Transportation Code. See Transp. Code § 550.064 (officer's 
accident repQrt). Section 550.065(b) of the Transportation Code states that except as 
provided by ,subsection (c), accident repOlis are privileged and confidential. See id. 
§ 550. 065 (b).)"Section 550.065(c)(4) provides for the release of an accident report to a person 
who provides';two of the following tlu'ee items of infonnation: (1) the date of the accident; 
(2) the name 'of any person involved in the accident; and (3) the specific location of the 
accident. S~'e id. § 550.065(c)(4). Under this provision, the Texas Depmiment of 
Transportatio~1 or another govermnental entity is required to release a copy of an accident 
repOli to a pe~'son who provides the agency with two or more of the items of infol111ation 
specified by tl),e statute. Id. In this instance; the requestor has provided the depmiment with 
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all tlnoee specified items of infonnation. Therefore, the depaliment must release the 
submitted crash repOli purSUallt to section 550.065(c)(4) of the TrallSpOliation Code. 

Next, you claim the marked subpoena and related department e-mails are held by the 
depaliment 01'1 behalf ofthe grand jury. We note the jUdicial)' is expressly excluded from the 
requirements ofthe Act. See Gov't Code § 552.003(1)(B); see also id. § 552.0035 (access 
to judicial records is govemed by Supreme COlUi of Texas or other applicable laws or rules). 
This officeha~ detennined that a gralld jury, for purposes ofthe Act, is a pali ofthe judicial), 
and, therefor~, is not subject to the Act. See Open Records Decision No. 411 (1984). 
Further, recOl:ds kept by another person or entity acting as an agent for a gralld jlU)' aloe 
considered to' be records in the constructive possession of the grand jury alld therefore are 
not subject to.:the Act. See Open Records Decisions Nos. 513 (1988),398 (1983). But see 
ORD 513 at 4 (defining limits of jUdicial)' exclusion). The fact that information collected 
or prepared by another person or entity is submitted to the grand jury does not necessarily 
mean that su~h infonnation is in the gralld jury's constructive possession when the same 
infonnation iHalso held in the other person's or entity's own capacityo Infonnation held by 
another perSOJ) or entity but not produced at the direction of the grand jury may well be 
protected under one of the Act's specific exceptions to disclosure, but such infonnatioll is 
not excluded ;from the reach of the Act by the judiciary exclusion. See ORD 513. 

In this instanc.e, you state the marked subpoena and related e-mails were obtained by the 
depaliment pt(Tsuant to a graJ.1djury subpoena. We agree infol111ation obtained pursuant to 
a grqnd jury s~}bpoena and in the custody of the department as agent of the graJ.1d jury is not 
subj ect to the Act. Upon review, we agree the marked subpoena is not subj ect to the Act, alld 
this decision does not address its public availability. However, upon review, we find the 
marked e-maiis were compiled during the n0l111al course of business and were not obtained 
as a result ofagfaJ.1d jllTY slibpoena. Thus, the marked e-mails -are not held by the 
depaliment as(an agent of the grandjlU)', alld are subject to the Act. 

Section 552.1:.01 ofthe Govemment Code excepts from disclosure "infonnation considered 
to be confidelitial by law, either constitutional, statutOl)" or by judicial decision." Gov't Code 
§ 552.101. Tlfis section encompasses infonnation made confidential by other statutes, such 
as 773.091 ofJhe Health alld Safety Code, which is applicable to infomlation relating to the 
provision of e~nergency medical services ("EMS") and provides, in pertinent part: 

(b) Reyords ofthe identity, evaluation or treatment of a patient by emergency 
medic~l services personnel or by a physician providing medical supervision 
that are created by the emergency medical services persOlmel or physician or 
maint~ined by an emergency medical services provider aloe confidential and 
privil~ged and may not be disclosed except as provided by this chapter. 

(c) AIxyperson who receives infonnation :fi:om confidential communications 
or re4:ords as described by this chapter, other than a person listed ill 

------------------------
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Secti<?~l 773.092 who is acting on the survivor's behalf, may not disclose the 
info1111ation except to the extent that disclosme is consistent with the 
authorized purposes for which the infonnation was obtained. 

Health & Safety Code § 773.091(b)-(c). Section 773.091 further provides, however, that 

[t]he ,:.privilege of confidentiality under this section does not extend to 
infodl~ation regarding the presence, nature of injury or illness, age, sex, 
occup,ation, and city of residence of a patient who is receiving emergency 
mediQ.al services. 

Ie!. § 773.091(g). We note that infonnation made confidential by section 773.091 may be 
released to "8.J.~yperson who bears a written consent of the patient or other persons authorized 
to act on the patient's behalf." Ie!. § 773.092(e)(4), .093. Among the individuals authorized 
to act on the patient's behalf in providing written consent is a "personal representative," if 
the patient is~geceased. Ie!. § 773.093(a); see also Open Records Decision No. 632 (1995) 
(defining "p~Isonal representative" for purposes of section 73.093). Section 773.093 
provides that;:a consent for release of EMS records must specify (1) the infonnation or 
records to be:~overed by the release; (2) the reasons or pmpose for the reh~ase; and (3) the 
person to wh61n the infonnation is to be released. IeZ. § 773.093. Upon review, we find the 
info1111ation YQu have marked constitutes EMS records that are generally confidentiallUlder 
section 773.09,1. We detelmine the EMS records you have marked must be withheld under 
section 552.1;91 ofthe Govel11ment Code in conjunction with section 773.091 ofthe Health 
andSafety C9de, except as specified by section 773.091(g). However, the marked EMS 
records mustge released if the requestor provides the department with the required consent 
for release ofthe infonnation in accordance with sections 773.092 and 773.093. See ie!. 
§§773.b92, .,Q93; ORD632. 

Section 552.101 ofthe Govel11ment Code also encompasses laws that make criminal history 
record infonpation ("CHRl") confidential. CHRl generated by the National Crime 
Info1111ation qenter or by the Texas Crime Infonnation Center is confidential under federal 
and state law;'; Title 28, pmi 20 of the Code of Federal Regulations govel11S the release of 
CHRI that st~tes obtain from the federal government or other states. See Open Records 
Decision No!,: 565 at 7 (1990). The federal regulations allow each state to follow its 
individualla~ with respect to CHRl it generates. Ie!. Section 411.083 of the Govel11ment 
Code deems ypnfidential CHRl the Depmiment of Public Safety ("DPS") maintains, except 
DPS may dis'$eminate tIns infonnation as provided in chapter 411, subchapter F of the 
Govel11ment.¢ode. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) 
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may 
not release C{iIRI except to another criminal justice agency for a criminal justice purpose. 
Ie!. § 411.089-(0)(1). Other entities specified in chapter 411 of the Govel11ment Code are 
entitled to oq'tain CHRI from DPS or another criminal justice agency; however, those 
entities may pot release CHRI except as provided by chapter 411. See generally ie!. 
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§§ 4ll.090 -~;127. FUlihermore, any CHRI obtained from DPS or any other criminal justice 
agency must be withheld under section 552.101 in conjlUlction with Govenunent Code 
chapter 411,subchapter F. See id. § 41l.082(2)(B) (tenn CHRI does not include driving 
record info1111ation). However, section 411.083 does not apply to active wanant infonnation 
or other inforrnation relating to one's cunent involvement with the criminal justice system. 
See iel. § 41l.081(b) (police department allowed to disclose infonnation petiaining to 
person's CUlTent involvement in the criminal justice system). Upon review, we find pOliions 
of the remaining infonnation, which we marked, consist of CHRI that is confidentiallUlder 
chapter 411. Accordingly, the depaJ.iment must withhold the infonnation we marked under 
section 552.101 in conjlUlction with chapter 411 and federal law. However, none of the 
remaining inf,9nnation consists of CHRI for the purposes of chapter 411 of the Government 
Code. Accordingly, the depaJ.iment may not withhold aJ.ly ofthe remaining infonnation on 
t11at 'b asis. ;(-: 

Section 552.t01 of the Govenunent Code also encompasses the common-law right of 
privacy, whi~h protects infonnation that is (1) highly intimate or embanassing, such that its 
release woulq; be highly objectionable to a reasonable person, aJ.ld (2) not of legitimate 
concel11 to th~ pUblic. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 
(Tex. 1976). To demonstrate the applicability of cOlmnon-law privacy, both prongs ofthis 
test must be e#ablished. See id. at 681-82. The types of information considered intimate or 
embanassing',',by the Texas Supreme COUli in Industrial Foundation included information 
relating to sexhal assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, pSYQhiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. See%d. at 683. This office has found a compilation of an individual's criminal 
history is highly embaJ.Tassing infonnation, the publication of which would be highly 
objectionable'(to a reasonable person. Cf U S. Dep't of Justice v. Reporters Comm. for 

, FreedOli;oTtbe. Pi'~ss,~89·lJ.S. J49, 76~, J1989) (fificliIIg significaptprivacy interest in 
COlilpilatiotlbf -individual' s-criminalhistory by recO'gnizing distinction between public 
records foundiill courthouse files and local police stations aJ.ld compiled summaJ.Y of criminal 
history infonhation). Moreover, a compilation of a private citizen's criminal history is 
generally not gflegitimate concel11 to the pUblic. Detenninations under common-law privacy 
must be mad¢ on a case-by-case basis. See Indus. Found., 540 S.W.2d at 685 (whether 
matter is oflegitimate interest to public can be considered only in context of each particular 
case); OpenR¢cords DecisionNo. 373 at 4 (1983). However, infonnationrelatingto routine 
traffic violati¥ns is not excepted from release lUlder cOlmnon-law Plivacy. Cf Gov't Code 
§ 411.082(2)(B) (criminal history record info1111ation does not include driving record 
info1111ation).;,; 

,:i 
Upon review,;:!we find that portions of the remaining infonnation are highly intimate or 
embarrassinKi,?nd not oflegitimate public interest. Thus, the department must withhold the 
info1111ation vye have marked under section 552.101 ofthe Govel11ment Code in conjlUlction 
with conunon~law privacy . 

. ",'. 
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Section 552.1~0 ofthe Gove111ment Code excepts fi.'om disclosure "information [that] relates 
to ... a motor vehicle operator's or driver's license or pernlit issued by an agency of tIns 
state [or] a illotor vehicle title or registration issued by an' agency of this state.,,1 Id. 
§ 552.13 OC a).:';We note that because this exception protects privacy, which is a personal right 
that lapses at,q,eath, section 552.130 is not applicable to the deceased victim's Texas driver's 
license infonpation. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 
(Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); Attorney General Opinions JM-229 
(1984); H-9l:,7 (1976); Open Records Decision No. 272 (1981). The depaliment must, 
therefore, withhold the Texas motor vehicle record infOlmation we have marked in Exhibit 2 
llnder sectiOli:552.130 of the Government Code.2 

hl smmnary, the marked subpoena is not subject to the Act. Unless the department receives 
proper conselit from the requestor, the department must withhold the EMS records you have 
marked under;$ection 552.101 ofthe Gove111ment Code in conjunction with section 773.091 
of the Healthand Safety Code, except as specified by section 773.091(g). The depatiment 
must withholC;1 the CHRI we have marked under section 552.101 of the Gove111ment Code 
in conjunctio~iwith chapter 411 of the Gove111ment Code and federal law. The depaliment 
must withhol~the infonnation we have marked under section 552.101 ofthe Government 
Code in conjl~lction with cOlmnon-law privacy, as well as the Texas motor vehicle record 
inf0111lation ~~ have marked under section 5 52.13 0 ofthe Gove111ment Code. The remaining 
inf0111lation niust be released.3 

I}. 

This letter rult.ng is limited to the particular infonnation at issue in this request and limited 
to the facts a$presented to us; therefore, this ruling must not be relied upon as a previous 
dete111linatiOljregarding any other infonnation or any other circumstances. 

, tIllS ruliilg t~igg(£simpOl1:ant Gea:dlines regardingtliehghts and respol1sibilities'of tIre 
gove111menta1;body and of the requestor. For more information conce111ing those rights and 
responsibilitie$, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll free, 

.:: 

.< 
,'" ,', 

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordin<l;,fily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (19S7). 

:;:r. 
2We n6~e this office issued Open Records Decision No. 684 (2009), a previous detemrination to all 

govenmlental b9~4ies authorizing them to withhold ten categOlies of infOlmation, including Texas illiver's 
license illUllbers';il'nd Texas license plate nmnbers lmder section 552.130 of the Government Code, without the 
ne~essity ofreqllesting an attorney general decision. See ORD 684. 

:' 

3We note the infOlmation being released contains social secmity numbers. Section 552.14 7(b) ofthe 
Govel11ment Co~e authorizes a governmental body to redact a living person's social secmity,l1lunber from 
public release wIthout the necessity of requesting a decision from tillS office under the Act. Gov't Code 
§ 552.147(b). 
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, 
1'[ 

at (877) 673.~6839. Questions concerning the allowable charges for providing public 
infomlation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey,General, toll free at (888) 672-6787. 

Sincerely, 

r1~ 
~ 

Vanessa Burg'ess 
Assistant Attqmey General 
Open Record~Division 

" 

VB/em-

Ref: ID# 4J6212 

Enc. Subm~tted documents 

c: Requestor 
(w/o enclosures) 

hi 

.'. 


