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Mr. Kenneth W. Findley
Assistant Chief of Police
Deer Park Police Department
2911 Center Street

Deer Park, Texas 77536-4942

OR2011-06067

Dear Mr. Findley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 416300.

The Deer Parké Police Department (the “department”) received a request for (1) a specified
felony DWI report and (2) records and video recordings pertaining to a specified charge.'
You state the department does not possess any responsive video recordings.” You also state
the department released the requested felony DWIreport to the requestor. We note you have
redacted some Texas driver’s license numbers under section 552.130 of the Government

"You state the department sought and received clarification from the requestor. See Gov’t Code
§ 552.222(b) (stating if information requested is unclear to governmental body or if a large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380
(Tex.2010) (holding when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion is
measured from date the request is clarified or narrowed).

2We note the Act does not require a governmental body to release information that did not exist when
it received a request or create information in response to a request. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos.
605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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Code pulsuant to Open Records Decision No. 684 (2009).> You claim portions of the
remaining requested information are excepted from disclosure under section 552.101 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses the common-law informer’s privilege,
which Texas courts have long recognized. See Aguilar v. State, 444 S.W.2d 935, 937
(Tex. Crim. App. 1969). The informer’s privilege protects from disclosure the identities of
persons who report activities over which the governmental body has criminal or
quasi-criminal law-enforcement authority, provided the subject of the information does not
already know the informer’s identity. See Open Records Decision No. 208 at 1-2 (1978).
The informer’s privilege protects the identities of individuals who report violations of
statutes to the police or similar law-enforcement agencies, as well as those who report
violations of statutes with civil or criminal penalties to “administrative officials having a
duty of inspection or of law enforcement within their particular spheres.” Open Records
Decision No. 279 at 1-2 (1981). The report must be of a violation of a criminal or civil
statute. See @pen Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988). However,
individuals who provide information in the course of an investigation but do not make the
initial report of the violation are not informers for the purposes of claiming the informer’s
privilege. The privilege excepts the informer’s statement only to the extent necessary to
protect that informer’s identity. Open Records Decision No. 549 at 5 (1990). We note the
informer’s privilege does not apply where the informer’s identity is known to the individual
who is the subject of the complaint. See Open Records Decision No. 208 at 1-2 (1978).

You seek to withhold the identifying information of individuals who contacted the
department in relation to a solicitation of capital murder investigation. However, some of
identifying information you have marked belongs to individuals who were witnesses and
provided information during the course of the investigation but did not make the initial report
of the violation. Further, review of the information reveals the individual who is the subject
of the complaint knows the identity of the informer. Accordingly, we find you have failed
to establish the informer’s privilege is applicable to the information you have marked, and
the department may not withhold any of the submitted information under section 552.101 on
that basis.

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Co de, which pertains to criminal history record information (“CHRI”) generated
by the Nat1ona1 Crime Information Center or by the Texas Crime Information Center.

3Open Records Decision No. 684 serves as a previous determination to all governmental bodies
authorizing them to withhold ten categories of information, including Texas driver’s license numbers under
section 552.130 of the Government Code, without the necessity of requesting an attorney general decision.
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Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI state
agencies obtain from the federal government or other states. See Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI the Department of Public Safety (“DPS”) maintains, except DPS may
disseminate this information in accordance with chapter 411, subchapter F of the
Government Code See Gov’t Code § 411.083. Sections 411. O83(b)(1) and 411.089(a)
authorize a cr 1m1nal justice agency to obtain CHRI; however, a criminal justice agency may
only release CHRI to another criminal justice agency for a criminal justice purpose. See id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 in conjunction with Government Code chapter 411,
subchapter F. Upon review, we conclude none of the information you have marked consists
of CHRI for the purposes of chapter 411. Consequently, the department may not withhold
any of the marked information under section 552.101 on that basis.

We now address your arguments under common-law privacy, which is also encompassed by
section 552.101 of the Government Code. Common-law privacy protects information that
(1) contains highly intimate or embarrassing facts, the publication of which would be highly
objectionable to a reasonable person, and (2) is not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of
information considered intimate or embarrassing by the Texas Supreme Court in /ndustrial
Foundation intluded information relating to sexual assault, pregnancy, mental or physical
abuse in the Workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted sui'c%ide, and injuries to sexual organs. Id. at 683. In addition, this office has
determined cotnmon-law privacy generally protects the identities of juvenile offenders. See
Open Records Decision No. 394 (1983). Upon review, we find the information we have
marked is highly intimate or embarrassing and not of legitimate public concern. Therefore,
the department must withhold the information we have marked under section 552.101 in
conjunction with common-law privacy. We find no portion of the remaining information you
have marked is highly intimate or embarrassing and of no legitimate concern to the public.
Consequently, the department may not withhold any of the remaining information under
section 552.101 in conjunction with common-law privacy

Section 552.130 ofthe Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
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state[.]™* Gov’t Code § 552.130(a)(1). Therefore, the department must withhold the Texas
driver’s license numbers we marked under section 552.130.

In summary, the department must withhold the information we have marked under
(1) section 552.101 of the Government Code in conjunction with common-law privacy and
(2) section 552.130 of the Government Code. The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-'%839. Questions concerning the allowable charges for providing public
information uﬁder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

=
Ana Carolina Vieira
Assistant Attorney General
Open Records Division
ACV/eeg

Ref: ID# 416300

Enc. Submitted documents

c: Requestor
(w/o eiiclosures)

Bl

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987). '

*We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147.




