
May 6, 2011 

Mr. John F. Healey, Jr. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Fort Bend County District Att0111ey 
301 Jackson 

.. ; .... 

Ric1ml0nd, Texas 77469 

Dear Mr. Healey: 

0R2011-06224 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 416684. 

The FOli Bend County District Att0111ey's Office (the "district att0111ey") received a request 
for all discoverable infonnation in the district att0111ey's file on a named individual. You 
claim that the; submitted infonnation is excepted fl.-om disclosure under sections 552.101, 
552.108, 552,130, 552.138, 552.140, and 552.147 of the Govemment Code. We have 
considered the exceptions you claim and reviewed the submitted infonnation. We have also 
received and considered COlmnents from an interested third pmiy, The University of Texas 
Health Science Center at Houston (the"university"). See Gov't Code § 552.304 (anyperson 
may submit written cominerits stating why infonhation at issue in request for Att0111ey 
General ruling should or should not be released). 

Initially, we must address the district att0111ey's obligations lmder section 552.301 of the 
Govel11l11ent ,Code, which prescribes the procedures a govel11l11ental body must follow in 
asking this Q.ffice to decide whether requested infonnation is excepted fi'om public 
disclosure. Pursuant to section 552.301(b), a goveml11ental body must as for a decision from 
this office and state the exceptions that apply within ten business days of receiving the 
written reque~t. See Gov't Code § 552.301(b). You state the district attomeyreceived the 
request for infonnation on February 11, 2011. Accordingly, you were required to request a 
decision fi'om;this office by February 28,2011. The envelope in which the district attomey's 
request for r~lling was submitted bears a postmark date of March 1, 2011. See id. 
§ 552.308(a)O) (describing rules forca1culating submission dates of documents sent via first 
class United States mail, COlmnon or contract canier, or interagency mail). Consequently, 
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we determine the district attol11ey failed to comply with the procedmal requirements 
mandated by section 552.301 of the Govel1111lent Code. 

Pursuant to section 552.302 of the Govel1111lent Code, a govel11l11ental body's failme to 
comply with the procedural requirements of section 552.301 results in the legal presmnption 
that the requested infol111ation is public and must be released lmless the govel1111lental body 
demonstrates':'a compelling reason to withhold the infol111ation from disclosme. See id. 
§ 552.302; Silnmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-FOli Worth 2005, no 
pet.); Hancockv. StateBd. of Ins. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); 
Open Record~ Decision No. 586 (1991). This office has held a compelling reason exists to 
withhold infohnation when third J?31iy interests 31'e at stake or when infonnation is made 
confidential by another source of law. See Open Records Decision No. 150 (1977). The 
district atton1ey claims section 552.108 of the Govenllnent Code for the submitted 
information. 'However, this exception is discretionary in natme. It serves to protect a 
govermnental' body's interests and may be waived; as such, it does not constitute a 
compelling r~ason to withhold information. See Open Records Decision No. 177 (1977) 
(govenU11entc4l body may waive statutory predecessor to section552.108); see also Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 
(1999) (waiv~r of discretion31), exceptions). Accordingly, no portion of the submitted 
infOl111ation m:ay be withheld under section 552.108 ofthe Govenm1ent Code. You also raise 
sections 552,tOl, 552.130, 552.138, and 552.140 of the Govel11lnent Code. Additionally, 
the lmiversitY'asserts an interest in the submitted information. Because sections 552.101, 
552.130, 552::;138, and 552.140 and a third p31iy's interest can provide compelling reasons 
to withhold il)i.fonnation, we will consider the applicability of sections 552.101, 552.130, 
552.138, and:: 552.140, as well as the university's arguments against disclosme, to the 
submitted infonnation. 

Section 552. HH ofthe Govel11lnent Code excepts from disclosure "infol111ation considered 
to be confidefitial by law, either constitutional, statutOl)" or by judicial decision." Gov't 
Code § 552.f01. Section 552.101 encompasses infonnation made confidential by other 
statutes, inchwling section 261.201 of the F31nily Code, which provides in relev311t p31i: 

:.i 
,1,_, 

(a) E~cept as provided by Section 261.203, the following infOl111ation is 
confid,\:mtial, is not subject to public release under [the Act] and may be 
disclq~ed only for pmposes consistent with this code and applicable federal 
or sta~~ law or under rules adopted by 311 investigating agency: 

',;:: (1) a report of alleged or suspected abuse or neglect made lmder this 
,1,: chapter 311d the identity of the person TItaking the repOli; and 

:" (2) except as othelwise provided in this section, the files, repOlis, 
, records, conllnunications, audiotapes, videotapes, and working papers 
i used or developed in an investigation under this chapter or in 
'. 
i: providing services as a result of an investigation. 

--------,,-.:,-------------------------_________ -1 
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Fam. Code §iQ61.2.01(a). We find the submitted infonnation was used or developed in an 
investigatiol1'tmder chapter 261 of the Family Code. See id. § 261.001 (1 )(E) (definitioil of 
"abuse" includes indecency with a child, sexual assault, and aggravated sexual assault under 
Penal Code sections 21.11,22.011, and 22.021); see also Penal Code §§ 21. 11 (a), .011(c)(1) 
(defining "child" for plU1Joses of Penal Code sections 21.11, 21.011, and 21.021 as a person 
younger than ,17 years of age). Therefore, the submitted infonnation falls within the scope 
of section 261.201(a). As you do not state that the district attomey has adopted a rule that 
govel11S the l;elease of this type of infonnation, we assume that none exists. Given that 
assumption, we conclude the submitted info1111ation is generally confidential under 
section 261.20l(a) of the Family Code. See Open Records Decision No. 440at 2 (1986) 
(addressing predecessor statute). 

The submitted info1111ation, however, contains a military veteran's Depmiment of Defense 
Fonn DD-214·that is subject to section 552.140 ofthe Govel11ment Code. Section 552.140 
of the Govenunent Code provides in pmi: 

(a) This section applies only to a military veteran's Depmiment of Defense 
F onn \PD-214 or other military discharge record that is first recorded with or 
that otherwise first comes into the possession of a govemmental body on or 
after September 1, 2003. 

I:, 

(b ) Th~ record is confidential for the 75 yem's following the date it is recorded 
with or othelwise first comes into the possession of a govel11mental body. 
During that period the govemmental body may pennit inspection or copying 
of the record or disclose infonnation contained in the record only in 
accorqance with this section or in accordance with a cOlUi order. 

( c) 01].\ request and the presentation of proper identification, the following 
persOl~s may inspect the military discharge record or obtain from the 
govenjl)11ental body fi'ee of charge a copy or celiified copy ofthe record: 

::i (1) the veteran who is the subject of the record[.] 
:·i: 

Gov't Code §: 552.140(a), (b), (c). Section 552.140 provides that a military veteran's 
DD-214 fo11.'n;)or other military discharge record that is first recorded with or that othelwise 
first comes into the possession of a govemmental body on or after September 1, 2003 is 
confidential fq,r a period of seventy-five years and may only be disclosed in accordance with 
section 552.140 or in accordance with a cOlUi order. See id. § 552. 140(a)-(b). We note the 
submitted DD-;:214 fOlm came into the district attol11ey's possession after September 1,2003. 
Section 552.1AO( c )(1) provides that a govemmental body must release a dischm'ge fonn to 
the veteran wl~o is the subject of the record. Id. § 552.140(c)(1). Accordingly, we find the 
requestor, as the attomey for the veteran to whom the military discharge record peliains, has 
aright ofacce~s to his client'sDD-214 form tmder section 552.140(c)(1) ofthe Government 
Code. , 

" .~. 
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, '~ . 

Although the';submitted infonnation is generally confidentiallll1der section 261.201 ofthe 
Family Code; section 552.140 of the Govennnent Code provides the requestor a light of 
access to the military discharge fom1. Therefore, there is a conflict between the 
confidentiality provision of section 261.201 and the right of access provision of 
section 552.1'40( c )(1). Where general and specific statutes are in ineconcilable conflict, the 
specific provision typically prevails as an exception to the general provision, unless the 
general provision was enacted later and there is clear evidence the legislature intended the 
general provision to prevail. See Gov't Code § 311.026(b); City of Lake Dallas v. Lake 
Cities Mun. Uti!. Auth., 555 S.W.2d 163, 168 (Tex. Civ. App.-Fort Worth 1977, wlit refd 
n.r.e.). In this'instance, although section 261.201 generally makes records of investigations 
of alleged child abuse confidential, section 552.140 specifically permits release of military 
discharge records to celiain pmiies. We, therefore, conclude the DD-214 fom1 may not be 
withheld fronr tlus requestor under section 261.201. Thus, the district attomey must release 
the DD-214<" fonn, which you have labeled Exhibit C, to this requestor under 
section 552.140( c )(1) ofthe Govenm1ent Code. The remaining infom1ation must be withheld 
under section·552.101 of the Govennnent Code in conjlU1ction with section 261.201 ofthe 
Family Code} 

This letter rul~ng is limited to the pmiicular infOlmation at issue in this request m1d limited 
to the facts as;presented to us; therefore, this ruling must not be relied upon as a previous 
determinati01~;,regarding any other infonnation or any other circumstances. 

This ruling triggers importm1t deadlines regarding the lights and responsibilities of the 
govennnentaFbody and ofthe requestor. For more infonnation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govennnent Hotline, toll free, 
at (877) 673;.6839. Questions concenung the allowable charges for providing public 
infonnation ulJ.der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll fi .. ee at (888) 672-6787. 

Sincerely" 

~~~ 
Kate Hm·tfiel~t . 

... :' 

Assistant AttQP1ey General 
Open RecordsDivision 

KH/em 

i .~-

lAs our:iuling is dispositive, we need not address the remaining arguments against disclosure of the 
remaining infonilation. 

" .. _-----------------------------------' 
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Ref: ID# 416684 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Zyena Angadicheril 
Office of the General Counsel 
The University of Texas System 
201 West Seventh Street 
Austi~i, Texas 78701-2902 
(w/o enclosures) 

! .~'.' 


