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May 6,2011 ;i' 

<\ 

Ms. Maria Gonzalez 
.\ 

Deputy City ~ecretary 
City of Misso:mi City 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

1522 Texas Parkway 
Missouri City, Texas 77489 

Dear Ms. Go'llzalez: 

0R2011-06278 

You ask wh~ther certain information is subj ect to required public disclosure lll1der the 
Public InfonnationAct (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#~16770. 

The City of Missouri City (the "city") received a request for infonnation relating to fire 
department ahd emergency medical services activity and calls during a specified time 
interval. 1 Y 0\1 claim some of the requested infonnation is excepted from disclosure under 
section 552.101 ofthe Govemment Code; w.e have considered the exception you claim and 
reviewed theinfom1ation you submitted'. 

We note the: city sent the' requestor a·' wHtten' estimate of the cost of providing other 
information encompassed by this request. See Gov't Code § 552.2615(a). You do not 
indicate whether the city has received a response to the cost estimate. See id. § 552.2615(b). 
Having examined the submitted cost estimate, however, we have detennined it does not 
comply with the provisions of sect ion 552.2615 ofthe Govemment Code. Thus, the request 

IThe niquestor adds that he "would also like to fInd out if [it] is possible to obtain [such infol111ation] 
on a monthly basis." We note the Act does not require a governmental body to release information that did not 
exist when it received a request, create responsive infOlmation, obtain information that is not held by the 
govenuuental body or on its behalf, or comply with a standing request to provide infol111ation on a periodic 
basis. See E~on. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San 
Antonio 1978, writdism'd); Open Records Decision Nos. 605 at2 (1992), 534 at 2-3 (1989), 518 at3 (1989), 
476 at 1 (-1987);,':452 at 3 (1986),362 at 2 (1983). 
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for the remaining information has not been withdrawn by operation of law, because the 
requestor has not received an estimate ofthe cost of providing that infonnation that complies 
with section 552.2615. Therefore, the city must release the infonnation encompassed by the 
submitted cost estimate. 

Next, we address your claims tmder section 552.101 of the Government Code. 
Section 552.101 excepts fl.-om disclosure "infonnation considered to be confidential by law, 
either constit~ltional, statutory, or by judicial decision." IeZ. § 552.101. This exception 
encompasses;,infomlation other statutes malce confidential. You claim section 552.101 in 
conjunction with the federal Health Insurance POliability and Accountability Act of 1996 
("HIP AA"), 42 U.S.C. §§ 1320d-1320d-S. At the direct~on of Congress, the Secretary of 
Health and Hiiman Services ("HHS") promulgated regulations setting privacy standards for 
medical recor,cls, which HHS issued as the Federal Standards for Privacy of Individually 
Identifiable Health Infomlation. See Health Insurance Portability and Accountability Act 
of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1995) (historical & statutory note); Standards for 
Privacy of In:,<;lividually Identifiable Health Infonnation, 45 C.F.R. Pts. 160, 164 ("Privacy 
Rule"); see also Attomey General Opinion JC-050S at 2 (2002). These standards govem the 
releasability of protected health infonnation by a covered entity. See 45 C.F.R. pts. 160, 164. 
Under these standards, a covered entity may not use or disclose protected health infonnation, 
'excepted as provided by parts 160 and 164 of the Code of Federal Regulations. See id. 
§ 164.502(aL: 

This office h~.s addressed the interplay of the Privacy Rule and the Act. In Open Records 
Decision No.:;;6S1 (2004), we noted section 164.512 of title 45 of the Code of Federal 
Regulations provides a covered entity may use or disclose protected health infonnation to 
the extent such use or disclosure is required by law and the use or disclosure complies with 
and is limitedto the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We 
fmiher notedhhe Act "is a mandate in Texas law that compels Texas gove111l11ental bodies 
to disclose information to the public." See ORD 681 at 8; see also Gov't Code §§ 552.002, 
.003, .021. We therefore held disclosures tmder the Act come within section 164.512(a). 
Consequent1y.~: the Privacy Rule does not make infonnation confidential for purposes of 
section 552.101 of the Government Code. See Abbott v. Tex. Dep't of Mental Health & 
Mental Retarrlation, 212 S. W.3d 648 (Tex. App .-Austin 2006, no pet.); ORD 681 at 9; 
see also Ope1:1:Records Decision No. 478 (1987) (as general TIlle, statutory confidentiality 
requires expre~s language making infonnation confidential). Thus, because the Privacy Rule 
does not malce infonnation that is subject to disclosure tmder the Act confidential, the city 
may withhold; protected health infOlmation from the public only if the infonnation is 
confidential u~lder other law or an exception in subchapter C of the Act applies. 

You also clailp' section 552.101 ofthe Govemment Code in conjtmction with section 773.091 
of the Health ,~nd Safety Code, which is applicable to records of the provision of emergency 
medicalserv~ges ("EMS"). Section 773.091 provides in part: 
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(b) Records of the identity, evaluation or treatment of a patient by emergency 
medic~l services personnel or by a physician providing medical supervision 
that ar'E: created by the emergency medical services persOlU1el or physician or 
maint~ined by an emergency medical services provider are confidential and 
privil~ged and may not be disclosed except as provided by tIus chapter. 

", 

( c) Ai~yperson who receives infonnation fi.·om confidential comnllU1ications 
or retards as described by this chapter, other than a person listed in 
Sectidll 773.092 who is acting on the survivor's behalf, may not disclose the 
infonpation except to the extent that disclosure is consistent with the 
authohzed purposes for which the infonnation was obtained. 

',' 

Health & Saf~ty Code § 773.091(b)-(c). You contend some ofthe submitted infonnation is 
confidentialliilder section 773.091. Having considered your representations and reviewed 
the submitted infonnation, we find you have not demonstrated either that any of the 
infonnation ~t issue was created by EMS personnel or a physician providing medical 
supervision or that any of the infonnation is maintained by an EMS provider. See id. 
§ 773.091 (b ).;·;We therefore conclude none ofthe submitted infonnation is confidential under 
section 773.09:1 of the Health and Safety Code, and thus the city may not withhold any ofthe 
infomlation Qil that basis lUlder section 552.101 of the Govenllnent Code. 

Section 552. tQ1 also encompasses common-law privacy, wmch protects information that is 
highly intima.t~ or embarrassing, such that its release would be highly objectionable to a 
person of ord;~lary sensibilities, and of no legitimate public interest. See Indus. Found. v. 
Tex. Indus. 4.ccident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law privacy 
encompasses)he specific types of infonnation held to be intimate or embarrassing in 
Industrial Foundation. See id. at 683 (information relating to sexual assault, pregnancy, 
mental or phy.$ical abuse in workplace, illegitimate children, psycmatric treatment of mental 
disorders, atteIllpted suicide, and injuries to sexual organs). This office has detennined other 
types of info~nnation are private under section 552.101. See generally Open Records 
Decision No./659 at 4-5 (1999) (smmnarizing information attomey general has held to be 
private). We qonclude some ofthe submitted information is highly intimate or embarrassing 
and not a m~tter of legitimate public interest. The city must withhold that infonnation, 
which we ha,".~ marked, under section 552.101 ofthe Goven1ll1ent Code in conjunction with 
common-law:'pri vacy. 

j:, 

We also note .~ome ofthe submitted infonnation falls witlun the scope of section 552.130 of 
the Govemm~ilt Code, which excepts fi.·om disclosure infonnation relating to a motor vemcle 
title or registl]~tion issued by an agency oftms state.2 See Gov't Code § 552. 130(a)(2). The 

·'r, 
:;:1. 

2This ofpce will raise section 5 52.130 on behalf of a governmental body, as this section is a mandatory 
exception to dis~tosure. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) 
(mandatory exceptions). 
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city must witlihold the Texas license plate numbers we have marked under section 552.130 
of the Govel1unent Code.3 

In SU111l11ary; the city must withhold (1) the infOlmation we have mal'ked lU1der 
section 552.101 ofthe Government Code in conjlU1ction with cOl1Unon-law privacy al1d (2) 
the Texas lic~nse plate munbers we have mal'ked lU1der section 552.130 ofthe Government 
Code. The city must release the rest ofthe submitted infOlmation. 

This letter ml~ng is limited to the paliicular infOlmation at issue in this request and limited 
to the facts as'presented to us; therefore, tIns ruling must not be relied upon as a previous 
detel1ninati0I1:regarding any other infOlmation or any other circumstances. 

',' ·s. 
This mling ti'iggers impOlial1t deadlines regarding the rights and responsibilities of the 
govenll11enta~\body and ofthe requestor. For more infol1nation concerning those rights al1d 
responsibilitids, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673,,6839. Questions concerning the allowable charges for providing public 
infol1nation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

~,n::~. hj~_ 
n1esVV.Monis,Ill 

Assistant AttQ~ey General 
Open Records"Division 

JVVM/em 

Ref: ID#4tp770 

Enc: Submitted documents 

c: Reque~tor 

(w/o enclosures) 

''<' 

" 
3We not~ Open Records Decision No. 684 (2009) is a previous determination issued by tllis office 

authorizing all g'6vernmental bodies to withhold ten categories of information without the necessity of 
requesting an att6iney general decision, including a Texas license plate number lmder section 552.130 of the 
Govenmlent Code. 
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