
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Laura Garza Jimenez 
County Attomey 
County ofNueces 
901 Leopard, Room 207 
Corpus Christi, Texas 78401-3680 

Dear Ms. Jimenez: 

0R2011-06389 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 416961. 

The Nueces C,ounty Sheriffs Office (the "sheriff') received a request for reports for all 
incidents that 8ccurred atthe Nueces County Jail from January 31, 2010 to February 6, 2010. 
You claim thd:requested information is excepted from disclosure under sections 552.101 
and 552.103 (:{fthe Government Code. 1 We have considered the claimed exceptions and 
reviewed the stibmitted representative sample of infonnation.2 

Initially, we note a portion of the submitted information, which we have marked, is not 
responsive to the instant request because the incidents did not occur within the time frame 
specified by the requestor. This ruling does not address the public availability of 
non-responsive information, and the sheriff is not required to release non-responsive 

1 While you also raised section 552.108 in your initial letter dated March 2, 2011, you have not 
presented arguments explaining how this exception applies to the submitted information as required by section 
552.301. Thus, we assume you have withdrawn this claim. See Gov't Code §§ 552.301(e)(1)(A), .302. 

2 We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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information in response to this request. 

Section 552.103 of the Govemment Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an officer or employee 
of a governmental body is excepted from disclosure under Subsection (a) only if the litigation 
is pending or reasonably anticipated on the date that the requestor applies to the officer for 
public information for access to or duplication of the information. 

{, 

Gov't Code §,'552.l03(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.l03(a) exception applies in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the requested information is related to that litigation. See Univ. a/Tex. 
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); 
Heard v. Houston Post Co., 684 S.W.2d 210," 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e,); Open Records Decision No. 551 at4 (1990). The govemmental body must 
meet both parts of this test for information to be excepted under section 552.103(a). See 
ORD 551 at 4; 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate 
litigation is reasonably anticipated, the governmental body must fumish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conj ecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the govemmental body's receipt ofa letter containing a specific 
threat to sue tli'e governmental body from an attomey for a potential opposing party. Open 
Records Decis~onNo. 555 (1990); see Open Records DecisionNo. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). This office has concluded a governmental body's 
receipt of a claim letter it represents to be in compliance with the ntoice requirements of the 
Texas Tort Claims Act ("TTCA"), chapter 101 of the Civil Practice and Remedies Code, is 
sufficient to establish litigation is reasonably anticipated. See Open Records Decision 
No. 638 at 4 (1996). If that representation is not made, the receipt ofa claim letter is a factor 
we will consider in determining, from the totality of the circumstances represented, whether 
the govemmental body has established litigation is reasonably anticipated. Id. 
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In this instance, the requestor represents an individual who allegedly sustained injuries in an 
incident at thejail. You assert the sheriff reasonably anticipated litigation on the date of the 
request becau,~e prior to that date Nueces County received a Notice of Claim from the 
requestor, whi~h you have submitted for our review. However, you do not affirmatively 
represent to tht:s office that the letter is in compliance with the TTCA. We also note the letter 
does not spe~\'ify any damages or contain a threat to sue. In addition, you have not 
demonstrated that any party had taken any other concrete steps toward initiating litigation as 
of the date ofthe request. Therefore, we find you have failed to demonstrate the sheriff 
reasonably anticipated litigation on the date the request for information was received. 
Accordingly, the sheriff may not withhold any of the responsive information under 
section 552.1 03. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses the common-law right to privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs ofthis test must be met. 
Id. at 681-82. Common-law privacy protects the types of information held to be intimate or 
embarrassing in Industrial Foundation. See id. at 683 (information relating to sexual assault, 
pregnancy, meptal or physical abuse in workplace, illegitimate children, psychiatric treatment 
of mental disirders, attempted suicide, and injuries to sexual organs). Additionally, this 
office has fou~d some kinds of medical information or information indicating disabilities or 
specific illness,:es are generally highly intimate or embarrassing. See Open Records Decision 
Nos. 470 (19'87) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). Upon review, we find the 
information we have marked is highly intimate and embarrassing and of no legitimate public 
interest. Therefore, the sheriff must withhold the information we have marked under 
section 552.101 in conjunction with common-law privacy. 

In summary", the sheriff must withhold the information we have marked under 
section 552.101 in conjunction with common-law privacy. The remaining responsive 
information must be released to the requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental pody and of the requestor. For more information concerning those rights and 
responsibilitie~, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Of~ee of the Attorney General's Open Government Hotline, toll free, at (877) 
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673-6839. Questions concerning the allowable charges for providing public information 
under the Act must be directed to the Cost Rules Administrator of the Office ofthe Attorney 
General, toll free at (888) 672-6787. 

Sincerely, 

Misty Haberer Barham 
Assistant Attorney General 
Open Records.Division 
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