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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. 1. Renee Lowe 
Assistant County Attorney 
Han-is County 
2525 Holly Hall, Suite 190 
HOllSt()n, Tex'.lsJ7054 
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Dear Ms. Lowe: 

0R2011-06396 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 416892 (C.A. File No. 10HSP1559). 

The Han-is County Hospital District (the "district") received a request for the contract for 
professional services pertaining to the Epic EHR system and all proposals submitted in 
relation to this contract. I Although you indicate the district takes no position with respect 
to the public availability of the submitted infonnation, you state its release may implicate the 
proprietary interests of22nd Century Technologies, Inc.; Adams Harris, Inc.; Computer Task 
Group, Inc.; First Choice Products & Services; Health Data Specialists, 1.L.C.; Idea 
Integration Corporation; Innovative Consulting Group, L.L.C. ("ICG"); International 
Business Machines Corporation ("IBM"); maxIT Healthcare, L.L.C.; Nimble Services, Inc.; 
ObjectWin Technology, Inc.; PricewaterhouseCoopers, 1.L.P.; and SynaptiCore, 1.L.C. 
Accordingly, you notified these companies of the request and of their right to submit 
arguments to t~1is office as to why the submitted information should not be released. See 

i.1 

Iyou state the district sought and received clarification from the requestor. See Gov't Code 
§ 552.222(b) (governmental body may conununicate with requestor for purpose of clarifying or narrowing 
request for information); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding when 
goverrunental entity, acting in good faith, requests clarification of unclear or overbroad request for public 
information, ten-business-day period to request attorney general opinion is measured from date the request is 
clarified or narrowed). 
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Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (determining 
statutory predecessor to section 552.305 permits governmental body to rely on interested 
third party to raise and explain the applicability of exception to disclose under Act in certain 
circumstances). We have received comments from ICG and IBM. We have considered the 
submitted arguments and reviewed the submitted information. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmentaCbody's notice under section 552.305(d) to submit its reasons, ifany, as to why 
information relating to that party should be withheld from public disclosure. See Gov't Code 
§ 552.305(d)(2)(B). As ofth~date of this letter, we have not received comments from the 

.1 

remaining thi#:l parties explaining why the submitted information should not be released. 
Therefore, we' have no basis to conclude the remaining third parties have protected 
proprietary interests in this information. See id. § 552.110; Open Records Decision Nos. 661 
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show 
by specific· factual evidence, not conclusory or generalized allegations, that release of 
requestedinfotmation would cause that party substantiaLcompetitiveharm),5 52 at5. (1990} 
(party must establish prima facie case that information is trade secret), 542 at 3. 
Consequently, the district may not withhold any of the submitted information on the basis 
of any proprietary interests the remaining third parties may have in the information. 

IBM asserts its customer agreement with the district is marked confidential. However, 
information is not confidential under the Act simply because the party submitting the 
information anticipates or requests that it be kept confidential. See Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S. W.2d 668, 677 (Tex. 1976). In other words, a governmental body 
cannot, through an agreement or contract, overrule or repeal provisions of the Act. Attorney 
General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ( "[T]he 
obligations o~ a governmental body under [the predecessor to the Act] cannot be 
compromised:simply by its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation of confidentiality by person supplying information does not satisfy requirements 
of statutory pr~decessor to section 552.l10). Consequently, unless the information falls 
within an exception to disclosure, it must be released, notwithstanding any expectations or 
agreement specifying otherwise. 

IBM specifically asserts its customer agreement with the district and some of its customer 
references are excepted under section 552.l10(b). ICG objects to the release of its proposal 
based on an asseliion its release could be damaging to its future business sales. Accordingly, 
we understand ICG to assert its proposal is excepted from disclosure under 
section 552.110(b) of the Government Code. Section 552.110(b) protects "[c]ommercial or 
financial information for which it is demonstrated based on specific factual evidence that 
disclosure would cause substantial competitive harm to the person from whom the 
information was obtained[.]" Gov't Code § 552.l10(b). This exception to disclosure 
requires a specific factual or evidentiary showing, not conclusory or generalized allegations, 
that substantial competitive injury would likely result from release of the information at 
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issue. Id.; see also ORD 661 at 5-6 (business enterprise must show by specific factual 
evidence that release of information would cau,se it substantial competitive harm). 

IBM argues release of some of its customer references and its entire customer agreement 
would cause it substantial competitive harm. Upon review, we find IBM has established that 
release of some of its customer information would cause it substantial competitive injury. 
Therefore, the district must withhold the information we marked in IBM's proposal under 
section 552.11 O(b). However, IBM has made only conclusory allegations that release of its 
remaining information at issue would result in substantial damage to its competitive position. 
We note the terms of a contract with a governmental body are generally not excepted from 
public disclosure. See Gov't Code § 552.022(a)(3) (contract involving receipt or expenditure 
of public funds expressly made public); ORD 541 at 8 (public has interest in knowing terms 
of contract with state agency). Consequently, we find IBM failed to demonstrate substantial 
competitive injury would result from the release of its remaining information. lCG generally 
states releaseqf its proposal would harm its competitive position. However, lCG has not 

"provided-any arguments in support of its objectionto disclosure. Upon review, we.find lCG 
failed to provr:~e specific factual evidence demonstrating that release of any of its proposal 
would result in substantial competitive harm to lCG. See ORD 661 (for information to be 
withheld under commercial or financial information prong of section 552.110, business must 
show by specific factual evidence that substantial competitive injury would result from 
release of particular information at issue). Thus, lCG failed to demonstrate substantial 
competitive i~jury would result from the release of any of its information. Accordingly, the 
district may not withhold any of the remaining information pursuant to section 552.11 O(b). 

Next, we note section 552.130 ofthe Government Code may be applicable to a portion of the 
remaining information.2 Section 552.130 excepts from diselosure information that relates 
to a motor vehicle title or registration issued by an agency of this state. Gov't Code 
§ 552.130(a)(2). We note section 552.130 does not apply to out-of-state motor vehicle 
record information. Id. We are unable to determine whether the vehicle identification 
number we marked relates to a motor vehicle title or registration that .was issued by an 
agency of this state. Accordingly, we must rule conditionally. To the extent the marked 
vehicle identification number relates to a motor vehicle title or registration that was issued 
by an agency Qfthis state, the district must withhold it pursuant to section 552.130. lfthe 
marked vehiclip identification number does not relate to a motor vehicle title or registration 
issued by an.} agency of this state, this infonnation may not be withheld under 
section 552.13:0. 

We note the remaining information contains insurance policy numbers. Section 552.136 of 
the Government Code provides: 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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(a) In t~is section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile 
identifl:cation number, or other telecommunications service, equipment, or 
instrurhent identifier or means of account access that alone or in conjunction 
with a~other access device may be used to: 

'l' t}: 

,'(1) obtain money, goods, services, or another thing of value; or 

, : (2) initiate a transfer of funds other than a transfer originated solely 
. by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

[d. . §5 52.13 6 ',We conclude the insurance policy numbers.we have marked constitute access 
device numbers for purposes of section 552.136. Thus, the district must withhold the marked 
information under section 552.136 of the Government Code.3 

We note some of the information appears to be protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body 
must allow inspection of copyrighted materials unless an exception applies to the 

l 

information. 'f,'d.; see Open Records Decision No.1 09 (1975). If a member of the public 
wishes to mak~ copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the district must withhold the information we marked under section 552.11 O(b) 
of the Govel111:iJ.ent Code. To the extent the marked vehicle identification number relates to 
a motor vehicle title or registration that was issued by an agency of this state, the district 
must withhold:"it pursuant to section 552.130 of the Government Code. The district must 
withhold the insurance policy numbers we marked under section 552.136 of the Government 
Code. The remaining information must be released, but any information protected by 
copyright may only be released in accordance with copyright law. 

3We not~ this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bod)es authorizing them to withhold ten categories of information, including insurance policy 
numbers under section 552.136 of the Government Code, without the necessity of requesting an attorney general 
decision. .~ 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information u~der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. , 

','/; 

H 
.\! 

Ana Carolina Vieira 
Assistant Attorney General 
Open RecordsDivision 

ACV/eeg 

Ref: ID#· 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. M~rguerite Hogan 
Attol'li'~y 
IBM:; 

425 Market Street 
San Francisco, California 94105 
(w/o enclosures) 
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