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Mr. Joe Gorfida, Jr. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Nicols, J acks()n, Dillard, Hager & Smith, L.L.P. 
1800 Lincohi'Plaza ' 
500 North Al~ard Street 
Dallas, Texas 75201 

Dear Mr. Gorfida: 

0R2011-06424 , 

You ask whether celiain information is subj ect to required public disclosure under the 
Public Infomi.ation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was 
assigned ID# 416877. 

The City of Allen (the "city"), which you represent, received a request for ten categories of 
infonnation p,eliaining to the requestor's client and a specified business. You claim the 
submittedinfql111ationis excepted from disclosure under sections 552.101, 552.103, 552.108, 
and 552.111 ,Of the Govennnent Code. We h~ve considered the exceptions you claim and 
reviewed th~:submitted infonnation. We have also received and considered conmlents 
submitted by the reques.tor. See Gov't .Code § 552.304 (interested paliy may submit 
COlmllents stating why infomlat'iOIi should or should not bereleased). 

Initially, we must address the requestor's assertion that the city did not comply with 
section 552.3,Q1 of the Govennnent Code. Pursuant to section 552.301(b), a govennnental 
body must ask for a decision from this office and state the exceptions that apply within ten 
business days:ofreceiving the written request for infomlation. See id. § 552.301(b). The 
requestor states that he initially requested the infonnation at issue in a facsimile sent on 
February 2, 2'011, to the city secretary. The city states it did not receive the facsimile on 
February 2, 2011. The city represents that it did not receive the request for infonnation until 
February 25,. '2011. The detemlination of the date the city received the request for 
infonnation ~$'a question offact. This office is unable to resolve disputes offact in the open 
records ruling process. Accordingly, we must rely upon the facts alleged to us by the 
govennnental.bodyrequesting our opinion, or upon those facts that are discemable from the 
documen!s submitted for our inspection. See bpeil Records Decision No. 522 at 4 (1990). 
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Upon review of the submitted info11nation, we are unable to disce111 the date the city received 
the request. Thus, we must accept the city's representation that it received the request for 
info11nation 011 Februmy 25,2011. Accordingly, the tenth business day after the receipt of 
the request w~s March 11, 2011. The city's request for a ruling fi'om this office is dated, mld 
was received by facsimile, on March 4, 2011. Therefore, we conclude that the city complied 
with the procedural requirements of section 552.301(b). 

Next, we not~pOliions of Exhibit A consist of completed investigations and reports subject 
to section 552~022(a)(1) of the Gove111ment Code. Section 552.022(a)(I) provides for the 
required pubUc disclosure of "a completed repOli, audit, evaluation, or investigation made 
of,.for, or by a gove111mental body, except as provided by Section 552.108[.]" Gov't 
Code § 552.022(a)(I). Pursuant to section 552.022(a)(I), completed investigations, repOlis, 
and evaluatiol1s are expressly public unless they are either excepted under section 552.108 
of the Govelcllment Code or expressly confidential lmder other law. Sections 552.103 
and 552.111' of the Gove111ment Code are discretionary exceptions that protect a 
gove11unentaX: body's interest and may be waived. See id. § 552.007; Dallas Area Rapid 
Transit v. DalJas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) 
(govermnentM body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 
(2000) (discry~ionaryexceptions generally), 470 at 7 (1987) (gove11mlental body may waive 
statutory preq~cessor to section 552.111 deliberative process). As such, sections 552.103 
and 552.11 L.f1re not other laws that make info11nation confidential for the purposes of 
sections 552.022(a)(1). Therefore, the city may not withhold any ofthe info11nation subject 
to 552.022 u~lder section 552.103 or section 552.111 ofthe Gove111l11ent Code. You claim 
some of thel'nfo1111ation subject to section 552.022 is protected fi'om disclosure under 
section 552.1:Ql of the Gove111ment Code and under the common-law infOlmer's privilege. 
The common:::!aw info11ner's privilege is other law for the plU1Jose of section 552.022. See 
In re City of(j]eorgetown, 53 S.W.3d 328 (Tex. 2001); Tex. Comm 'n on Envtl. Quality v. 
Abbott, No. GY-300417 (1261h Dist. Ct., Travis County, Tex.). Section 552.101 is other law 
for purposes Qt section 552.022( a) (1 ). We will, therefore, consider whether the info11nation 
in Exhibit At,hat is subject to section 552.022 is excepted under section 552.101 of the 
Gove11unent ~ode and under the conunon-law infol1ner's privilege. In addition, because 
info11nation s~lbject to section 552.022(a)(I) may be excepted lU1der section 552.108 ofthe 
Gove11mlent Code, we will address your argument under this exception for the info1111ation 
subject to se~tion 552.022(a)(1). We will also address all of your arglU11ents for the 
info1111ation 110t subjectto section 552.022. 

',!,-

Section 552. LO 1 ofthe Gove11unent Code excepts fi'om disclosure "info11nation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.191. Section 552.101 encompasses info11nation protected by other statutes, such 
as section 58;.907 ofthe Fmnily Code, which reads, in pmi, as follows: 

(c) Except as provided by Subsection (d), law enforcement records and files 
conce;I;"ning a child and info1111ation stored, by electronic means or otherwise, 
concepling the child from which a record or file could be generated may not 
be dis((losed to the public and shall be: 
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" (1) if maintained on paper or microfilm, kept separate from adult files , , 
,. and records; . . ", 

·f 
,~ (2) if maintained electronically in the same computer system as 
:,' records or files relating to adults, be accessible under controls that are 

:,~, separate and distinct from controls to access electronic data 
, concel11ing adults; and 

(3) maintained on a local basis only and not sent to a central state or 
'. federal depository, except as provided by Sub chapters B, D, and E. 

,:. 

Fam. Code § p8.007(c). Under section 58.007(c), juvenile law enforcement records relating 
to conduct that occlUTed on or after September 1, 1997, are confidential. See id. § 51.03(a), 
(b) (defining '''delinquent conduct" and "conduct indicating a need for supervision").' For 
pm-poses of section 58.007(c), a "child" is a person who is ten years of age or older and under 
seventeen yeqi"s of age. See id. § 51.02(2). The submitted infonnation includes repOlis of 
juvenile delinquent conduct that occmTed after September 1, 1997. None ofthe exceptions 
in section 58:,007 appear to apply in this instance. Accordingly, this infOlmation, which we 
have marked~ must be withheld under section 552.101 of the Govemment Code in 
conjunction with section 58.007( c) of the Family Code. However, the remaining infol111ation 
at issue does;i.10t identify any offenders between the ages of ten and sixteen. Further, you 
provide no ai~guments explaining how section 58.007 is applicable to this infonnation. 
Therefore, we conclude none of the remaining infonnation at issue is confidential under 
section 58.00'7, and no infonnation may be withheld lmder section 552.101 on that basis. 

Next, you claim the remaining infol111ation you have marked in Exhibit A is excepted from 
disclosure un<ier section 552.108(a)(2) of the Govel11ment Code. Section 552.108(a)(2) 
excepts fi:om;!iisclosure infonnation concel11ing 8n investigation that concluded in a result 
other than conviction or deferred adjudication. Gov't Code § 552.108(a)(2). A 
govel11mentaLbody claiming section 552.108(a)(2) must demonstrate that the requested 
information r~lates to a criminal investigation that has concluded in a final result other than 
a conviction qi" defened adjudication. See id. § 552.301 ( e) (govenllnental bodymust provide 
comments explaining why exceptions raised should apply to infonnation requested). In tIns 
instance, yOI~' state the information you have marked relates to concluded criminal 
investigations.that did not result in convictions or defened adjudication. Based on your 
representatiOlts and our review ofthe infonnation at issue, we conclude section 552.1 08( a)(2) 
of the Goven#llent Code is generally applicable to the infol111ation you have marked. 

We note that hasic infonnation about an anested person, an anest, or a crime is not excepted 
fi:om disclos&e under section 552.108. ld. § 552.108(c). Such basic infonnation refers to 
the infol111atibn held to be public in Houston Chronicle Publishing Co. v. City of Houston, 
531 S.W.2d 177 (Tex. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e., 536 S.W.2d 559 
(Tex. 1976). We note that basic infonnation includes, among other things, the identity and 
description of the complainant. See Open Records Decision No. 127 (1976) (summmlzing 
types of info:t'l,nation deemed public by Houston Chronicle). Thus, with the exception of 

.;: 
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basic infon~~tion, the city may withhold the infonnation you have marked lUlder 
section 552.1.Q8(a)(2). WelUlderstandyou to claimpOliions ofthe basic inf01111ation, as well 
as portions of the remaining inf01111ation subject to section 552.022, are excepted from 
disclosme mider section 552.101 of the Gove111ment Code in conjunction with the 
common-law'~nfonner's privilege. 

Section 552.101 excepts from disclosme "inf01111ation considered to be confidential bylaw, 
either constitlltional, statutory, or by judicial decision." Gov't Code § 552.101. The 
inf01111er's pl:iYilege, incorporated into the Act by section 552.101, has long been reco gnized 
by Texas cOlliis. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969); 
Hawthorne v .. ~State, 10 S.W.2d 724,725 (Tex. Crim. App. 1928). It protects from disclosme 
the identities of persons who repOli activities over which the govenunental body has criminal 
or quasi-crinllnallaw-enforcement authority, provided that the subject of the infOlmation 
does not already know the inf01111er's identity. Open Records Decision Nos. 515 at 3 
(1988),208 ah-2 (1978). The infonner's privilege protects the identities of individuals who 
report violati~ns of statutes to the police or similar law-enforcement agencies, as well as 
those who report violations of statutes with civil or criminal penalties to "administrative 
officials havil').g a duty of inspection or of law enforcement within their particular spheres." 
Open Record$,Decision No. 279 at 2 (1981) (citing 8 JolmH. Wigmore, Evidence in Trials 
at Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a 
violation ofa\;riminal or civil statute. See Open Records Decision Nos. 582 at2 (1990), 515 
at 4-5 (1988Y( 

You infonn lr$Jhe infonnation at issue contains identifying infOlmation of complainants and 
other individ~Jals who reported possible violations of section 161.252 of the Texas Health 
and Safety Co.de, as well as other state law to the city's police department. We note the 
violations carlY criminal penalties. Having examined these provisions, your argUlllents, and 
the docmnenis at issue, we conclude the city may withhold the infonnation we have marked 
under sectiOll,·,552.1 0 1 in conjunction with the infonner's privilege. However, you have 
failed to den:i.onstrate that any of the remaining infOlmation subject to section 552.022 
identifies or t~hds to identify an individual who reported a violation oflaw to the city. Thus, 
the city maY, not withhold any portion of the remaining infonnation subject to 
section 552.0~2 under section 552.101 in conjlUlction with the infonner's privilege. 

You claim th,~ inf01111ation not subject to section 552.022 in Exhibit A is excepted £i'om 
disclosure unger section 552.103 of the Govenunent Code. Section 552.103 provides, in 
relevant pmi:,;,. 

': .. 
(a) II1fonnation is excepted :liOln [required public disclosure] if it is 
inf0111;J,ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a pmiy or to which an officer or 
emplQ,Yee of the state or a political subdivision, as a consequence of the 
perso~l' s office or employment, is or may be a pmiy. 
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(c) IIlformation relating to litigation involving a gove111mental body or an 
officer or employee of a gove111mental body is excepted from disclosure 
under:Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the:date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code §:552.103(a), (c). The gove111mental body has the bmden of providing relevant 
facts and docmnents to show that the section 552.103(a) exception is applicable in a 
particular sitliation. The test for meeting this bmden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the govenllnental body received the request for 
inf01111ation al1d (2) the information at issue is related to that litigation. See Univ. of Tex. 
Law Sch. v. "'ex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); 
Heard v. Hoi/stan Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.Le.); Open Records Decision No. 551 at 4 (1990). Both elements of this test 
must be met ig order for inf01111ation to be excepted f).-om disclosme under section 552.103. 
See Open Regords Decision No. 551 at 4 (1990). 

: .. ~ 

You state, aI14 provide documeiltation demonstrating, that prior to the city's receipt of the 
present requ~~t, the requestor's client filed a complaint against the city in the United States 
District Court for the Easte111 District of Texas. You further state the infol111ation at issue 
is related to:,Jhe pending litigation because it per1ains to the claims in the lawsuit. 
Accordingly,:pased on yom representations and om review, we find litigation was pending 
when the citYJeceived this request for information and the inf01111ation at issue relates to the 
pending litigation. Therefore, section 552.1 03 is generally applicable to the infOlmation not 
subject to se~tion 552.022 in Exhibit A. I 

We note once( the infonnatiol1 at issue has been obtained by al! parties to the pending 
Ii tigation tlll'O~lgh discovel'y or otherwise, no section 552.103 ( a) interest exists with respect 
to the inf01111ation. See Open Records Decision Nos. 349 (1982), 320 (1982). Accordingly, 
the city may 011lywithhold the infonnation at issue under section 552.103 ofthe Govenllnent 
Code to the e#ent that the opposing pm1ies to the litigation have not seen or had access to 
the infonnati6h. We note that the applicability of section 552.1 03( a) ends once the litigation 
has been con~:1uded. Attol11ey General Opinion MW-575 (1982); Open Records Decision 
No. 350 (198~). 

"" 
',. 

We note thejnfonnation in Exhibit E contains fingerprints. Section 552.101 of the 
Goven1111ent ,,Code also encompasses section 560.003 of the Govenunent Code, which 
provides that~'[ a] biometric identifier in the possession of a govenllnental body is exempt 
£i.-om disc1osW:e under [the Act]." Gov't Code § 560.003; see id. § 560.001(1) ("biometric 
identifier" memls retina or iris scan, fingerprint, voiceprint, or record of hand or face 
geometry). l)e city must withhold the fingerprints we have marked in Exhibit E under 

, 
lAs ouIiruling is dispositive, we need not address yOill' remaining arguments for the illfonnatioll at 

issue. '''. 
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section 552.101 of the Government Code in conjlIDction with section 560.003 of the 
Govenunent .Code. 

The remaining inf0111lation contains Texas motor vehicle information subj ect to 
section 552.130 of the Govenmlent Code.2 TIns section excepts from disclosme infonnation 
that relates to'.>a Texas clTiver's license or motor vehicle title or registration. Id. § 552.130. 
Therefore, the city must withhold the Texas motor vehicle record infonnation we .have 
marked in Exhibits A and E under section 552.130 of the Govenunent Code. 

Finally, we note a banlc accOlIDt mIDlber in the remaining infonnation is confidential under 
section 552.(36 of the Government Code, which states, "[n]otwithstanding any other 
provision of [the Act], a credit caTd, debit card, charge card, or access device munber that is 
collected, assembled, or maintained by or for a govenllnental body is confidential." 
Id. § 552.136(b). Section 552. 136(a) defines "access device" as "a card, plate, code, account 
number, personal identification number, electronic serial munber, mobile identification 
mmlber, or other telecommlIDications service, equipment, or instrument identifier or means 
of account acqess that alone or in conjlIDction with another access device may be used to ... 
obtain money, goods, services, or another thing of value [or] initiate a transfer offunds other 
than a transfe11 originated solely by paper instnunent." Id. § 552.136( a). Accordingly, the 
city must withhold the bank accolmt nmnber we have marked in Exhibit E lIDder 
section 552.1;36 of the Govenunent Code. 

In summary, tlle city must withhold the infonnation we have marked under section 552.101 
of the Govenilnent Code in conjunction with section 58.007(c) of the Family Code. With 
the exception~qfbasic infonnation, the city may withhold the infonnation you have marked 
under sectio~l 552.108(a)(2) of the Govenmlent Code. The city may withhold the 

.. _ infonnation_ iLe_ have ma.dced lJl Jh~ basic inf9l1llation and in the remaining, infonnation 
subject to 55i~022 lmden3ection 552.101 of the Govenmlent Code in conjmlction with the 
infonner's pliyilege. The city may withhold the infonnation not subj ect to section 552.022 
in Exhibit A ~mder section 552.103 of the Govenmlent Code. The city must withhold the 
fingerprints W~ have marked in Exhibit E under section 552.101 of the Govenunent Code 
in conjunctioii with section 560.003 ofthe Govenunent Code. The city must withhold the 
Texas motor ,vehicle record infonnation we have marked in Exhibits A and E lIDder 
section 552.13,,0 ofthe Govenmlent Code. The city must withhold the bank account munber 

" 

<" ,." 

2The Office of the Attomey General will raise a mandatory exception on behalf of a govemmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). 

------" -------------------------------------, 
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we have mafked in Exhibit E under section 552.136 of the Govenllnent Code.3 The 
remaining infonnation must be released.4 

This letter rul1i1g is limited to the pliiicular infonnation at issue in tIllS request and limited 
to the facts as, presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatioHregarding lily other infonnation or lily other circmnstances. 

This ruling tr~ggers impOliant deadlines regarding the rights lild responsibilities of the 
goven111lentar'body and of the requestor. For more infonnation conceming those rights and 
responsibiliti'es, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the 0ffice of the Attomey General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions conceming the allowable charges for providing public 
infomlation lfuder the Act must be directed to the Cost Rules Administrator afthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Assistant Att,wmey General 
Open RecordS Division 

~-. .' 

JM/em f\ 

Ref: ID# 4,16877 

Enc. SubIhti,tted docmnents 

c: Requestor 
(w/o ~~lc1osures) 

3We note tIllS office issued Open Records Decision No. 684 (2009), a previous detel11llnation to all 
governmental b();~ies authorizing them to withhold ten categories of infol111ation, including a fingerprint lmder 
section 552.101 :9f the Govermnent Code in conjunction with section 560.003 of the Government Code, Texas 
driver's license~nd license plate numbers lmder section 552.130 of the Govel11ment Code, and bank accOlmt 
lllmlbers lmder s~ction 552.136 of the Govenmlent Code, withoutthe necessity of requesting an attorney general 
decision. 

4We not.e the information being released contains social secmity lllmlbers of individuals other than the 
requestor. Sectipn 552.147(b) of the Govenmlent Code authorizes a govenmlental body to redact a living 
person's social s:ecurity number from public release without the necessity of requesting a decision from tIns 
office under the :{\ct. We also note the requestor has a special right of access to some of the infonnation being 
released in tIns lllstance. Because such information is confidential with respect to the general public, if the city 
receives another,:i'equest for this inf0l111ation from a different requestor, the city must again seek a ruling fi:om 
this office.~: 

" ".; 

-t 
-------------------------- ---------------------------------------------------------------------------~ 


