
',; ATTORNEY GENERAL OF TEXAS 

May 10, 201l 
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Mr. Brett Notbraten 
Open Records Attorney 

GREG ABBOTT 

Texas Departfuent of Aging and Disability Services 
P.O. Box 149D30 
Austin, Texa~~78714-9030 

Dear Mr. Norbraten: 

0R20 11-06483 

You ask wh~~her certain information is subj ect to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was 
assigned ID#A16987 (ORR# 2011S0LEG0037). 

The Texas Department of Aging and Disability Services (the "department") received a 
request for a li$t of deliverable based IT services for three specified fiscal years. You inform 
usyou have i~leased some ofthe requested infonnation. Although you take no position as 
to whether the sublnitted infonnation is excepted under the Act, you state release of the 
submitted information may implicate the proprietary interests of CMA Consulting Services 
("CMA") anc:t Applied Info1111ation Sciences; Inc. ("AIS"). Accordingly, you state, and 
provide docuhi.entation showing, you notified CMA andAIS of the request for info1111ation 
and of their dghts to submit arguments to this office as to why the submitted info1111ation 
should not bereleased. See Gov't Code § 552.305(d); see also Open Records Decision 
No. 542 (1990) (statlltorypredecessorto section 552.305 pennits govel11mental body to rely 
on interested third party to raise and explain applicabi~ity of exception in the Act in celiain 
circumstance'$,). We have received comments :6.-om CMA. We have considered the 
submitted arg?unents and reviewed the submitted infonnation. 

"'\ 
.;" 

An interested'third paliy is allowed ten business days after the date of its receipt of the 
governmental.body's notice ll11der section 552.305( d) to submit its reasons, if any, as to why 
info1111ation r,~lating to that party should be withlleld :6.-om public disclosure. See Gov't Code 
§ 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received comments :6.-om AIS 
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explaining why its submitted inf0111lation should not be released. Therefore, we have no 
basis to conclude AIS has a protected proprietary interest in the submitted infonnation. See 
id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial o.r financial infonnation, party must show by specific factual evidence, not 
conclusory 01" generalized allegations, that release of requested infonnation would cause that 
party substmitial competitive hann), 552 at 5 (1990) (paIiy must establish prima facie case 
that infonnatibn is trade secret), 542 at 3 (1990). Accordingly, the department may not 
withhold the .~ubmitted infonnation on the basis of aIly proprietary interest AIS may have in 
the infonnation. 

I' 

CMA infonn§this office its employees, proposed candidates, aIld references submitted their 
personal infoitnation with the expectation this inf0111lation would only be used and evaluated 
by CMA and the department. However, infonnation is not confidentialtmder the Act simply 
because the party SUbmitting the infonnation anticipates or requests it be kept confidential. 
Indus. Founcfv. Tex. Indus. Accident Bd., 540 S.W.2d 668,677 (Tex. 1976). In other words, 
agove111mentaLbody calIDot, through anagreementor contract,oyemlleQrrepJ~alllrQyisiol1s 
of the Act. Att0111ey General Opinion JM -672 (1987); Open Records Decision Nos. 541 at 3 
(1990) ("[T]li:~ obligations of a govemmental body tmder [the predecessor to the Act] canl10t 
be compromi,sed simply by its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation o£confidentiality byperson supplying infonnation does not satisfy requirements 
of statutory Pltedecessor to Gov't Code § 552.110). Consequently, unless the infonnation at 
issue falls within an exception to disclosure, it must be released, notwithstanding any 
expectations pi- agreement specifying otherwise. 

CMA argues portions of its infonnation are excepted from disclosure tmder section 552.110 
of the Govenvnent Code. Section 552.110 protects (1) trade secrets and (2) commercial or 
financial info~:mation the disclosure of which would cause substantial competitive harm to 
the person from whom the infolmation was obtained. See Gov't Code § 552.110(a)-(b). 
Section 552.1JO(a) protects trade secrets obtained from a person and privileged or 
confidential QY statute orjudicial decision. Id. § 552.110(a). The Texas Supreme Court has 
adopted the qe,finition of trade secret from section 757 of the Restatement of Torts, which 
holds a trade :~ecret to b'e: 

any fq!Jnula, patte111, device or compilation of infonnation which is used in 
one's:gusiness, and which gives him an opp01iunity to obtain an advantage 
over GQmpetitors who do not know or use it. It may be a fonnula for a 
chem~~al compound, a process of maI1Ufacturing, treating or preserving 
materi.als, a patte111 for a machine or other device, or a list of customers. It 
differ~from other secret information in a business ... in that it is not simply 
infoni1;ation as to single or ephemeral events in the conduct of the 
businlf~s . . . . A trade secret is a process or device for continuous use in the 
opera\~on ofthe business .... [It may] relate to the sale of goods or to other 
operat,ions in the business, such as a code for determining discounts, rebates 
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or ot~t.,er concessions in a price list or catalogue, or a list of specialized 
custohi.ers, or a method ofbooldceeping or other office management. ,_. 

RESTATEMEl':(r OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 776 (Tex. 1958). In detennining whether paliicular infonnation constitutes a trade 
secret, this ~tfice considers the Restatement's definition of trade secret as well as the 
Restatement';~)ist of six trade secret factors.l RESTATEMENT OF TORTS § 757 cmt. b (1939). 
This office must accept a claim that infonnation subj ect to the Act is excepted as a trade 
secret if a prima facie case for the exception is made and no arglU11ent is submitted that 
rebuts the cl~im as a matter of law. See ORD 552 at 5. However, we cmmot conclude 
section 552.JI0(a) is applicable lU1less it has been shown the infonnation meets the 
definition of.'atrade secret and the necessary factors have been demonstrated to establish a 
trade secret ~~aim. Open Records Decision No. 402 (1983). We note pricing infonnation 
pertaining to ",a pmiicular contract is generally not a trade secret because it is "simply 
info1111ation ~ffi: to single or ephemeral events in the conduct of the business," rather thml "a 
processor d~yice forcQutin:LlQllS11se in theoperatiQn oftlle busil1ess._" RESTATEMENT OF 
TORTS § 75i(~mt. b (1939); see also Huffines, 314 S.W.2d at 776; Open-Records Decision 
Nos. 255 (19~0), 232 (1979), 217 (1978). 

"', .. ' 
Section 552] 10Cb) protects "[c]ommercial or financial infonnation for which it is 
demonstratedibased on specific factual evidence that disclosure would cause substantial 
competitive l{inn to the person from whom the infOlmation was obtained[.]" Gov't Code 

.. 1, 

§ 552.11 OCb rThis exception to disclosure requires a specific factual or evidentiary showing, 
not conclusow or generalized allegations, that substantial competitive injmy would likely 
result from ~'~lease of the info1111ation at issue. Id.; see also ORD 661 at 5 (to prevent 
disclosure oflcommercial or financial infonnation, pmiy must show by specific factual 
evidence, notj<::,onclusory or generalized allegations, that release of requested infonnation 
would causet,llat party substantial competitive hmm) . 

. ·1.: 

'The R~statemellt of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: .' 

;,,..~ 

(1) the.:~xtent to which the inf0l111ation is lmowll outside of [the company]; 
(2) thei~xtent to which it is lmown by employees and other involved in [the company's] 
busine~~; , 
(3) the 'extent of measures taken by [the company] to guard the secrecy of the infonnation; 
(4) theyalue ofthe information to [the company] and [its] competitors; 
(5) the ~inOlU1t of effort or money expended by [the company] in developing the information; 
(6) the ease or difficulty with which the infonmtion could be properly acquired or duplicated 
by oth~i'ii. 

~ " . 

RESTATEMENTdfTORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 'at 2 
(1982), 255 at t(1980). 

:),' 
",' 
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CMA assedspOliions of its information constitute trade secret infonnation for purposes of 
section 552JJO(a) of the Govel1lment Code. We note, however, CMA has published the 
identities of the clients it now seeks to withhold on its website. In light of CMA's own 
publication of such infonnation, we cannot conclude the identities ofthese published clients 
qualify as tr<l4e secrets. Upon review, we conclude CMA has failed to establish a prima 
facie case th~t any portion of the remaining infonnation it seeks to withhold meets the 
definition of ~ trade secret. We further find CMA has not demonstrated the necessary factors 
to establish a trade secret claim for its infol111ation. See ORD 402. Therefore, none of 
CMA's inforination may be withheld lli1der section 552.110(a). 

::,' 

CMA :ft.uiher,argues its infonnation contains commercial infonnation the release of which 
would cause:;substantial competitive harm under section 552.110(b) of the Govenunent 
Code. UponJeview, we find CMA has established a podion of its infonnation constitutes 
conmlercial pi' financial infonnation the release of which would cause the company 
substantial cQi).1petitive injury. Therefore, the depaJ.iment must withhold this infonnation, 
which we hay~_ marked, lmd(;Lse,ctiQl1 5-12.11 O(b )ofthe_G()vert1111ent Code. However, we 

' .. \, - -- .------- --- ---- --.-------------

find CMA h~s made only conclusory allegations that the release of any of its remaining 
infol111ation would result in substantial haJ.1n to its competitive position. See Open Records 
Decision N os(661 (for infonnation to be withheld lli1der commercial or finaJ.lcial infOlmation 
prong of sectipn 552.110, business must show by specific factual evidence that substantial 
competitive il'ijury would result from release of paliicular infonnation at issue), 509 at 5 
(1988) (beCa:LISe costs, bid specifications, and circmnstances would change for future 
contracts, assertion that release of bid proposal might give competitor unfair advantage on 
future contrac;Js is too speculative), Fmiher, as previously stated, CMA has made its client 
information pllblicly available on its website. Because CMAhas published this infonnation, 
we find it hasf,ailed to demonstrate how release of this infonnation would cause it substantial 
competitive il').jury. Accordingly, none of CMA' s remaining infonnation may be withheld 
under sectiOl~i552.110(b). 

,,::.:" 
I.:;. 

We note som¢;ofthe materials at issue may be protected by copyright. A custodian of public 
records must .qomplywith the copyright law and is not required to fUl1lish copies ofrecords 
that are copY+i~ghted. Open Records Decision No. 180 at 3 (1977). A govenunental body 
must allow Mlspection of copyrighted materials lIDless an exception applies to the 
infol111ation.Jd.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to ma;l~e copies of copyrighted materials, the person must do so lli1assisted by the 
govenunenta1,;body. In making copies, the member of the public assmnes the duty of 
compliance Wthh the copyright law and the risk of a copyright inll'ingement suit. 

":', 

In SU1lll11ary,~tthe depaliment must withhold the infonnatiim we have marked lli1der 
section 552.1 JO(b) ofthe Govenunent Code. The remaining submitted infonnation must be 
released; howpver, any infonnation subj ect to copyright may be released only in accordaJ.lce 
with copyright law. 
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'.,: 

This letter nrling is limited to the paliicular infonnation at issue in this request and limited 
to the facts a~presented to us; therefore, this 1l.lling must not be relied upon as a previous 
dete1111inati01~regarding any other inf01111ation or any other circlU11stances. 

,', 

This ruling ti:iggers important deadlines regarding the rights and responsibilities of the 
govennnentatbody and ofthe requestor. For more infonnation concel11ing those rights and 
responsibiliti~s, please visit om website at http://www.oag.state.tx.us/open/index_orl.php. 
or call the Office of the Attol11ey General's Open Govennnent Hotline, toll free, 
at (877) 673::-6839. Questions concel11ing the allowable charges for providing public 
infonnation l111der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney~eneral, toll free at (888) 672-6787. 

·F' 

SintJ+YfJ~ i-
Claire V. Moo'is Sloan 
Assistant AttQl11ey General 
Open Record~~Division 

~i .~ 
"-, 

CVMS/em 'I' 
~.~ . 

Ref: ID# 416987 

Enc. Subm&tted documents 

c: Requ~~stor 

(w/o ehclosmes) 

Mr. D:~mald C. Smith 
Appl{~d Infonnation Sciences 
7718 Wood Hollow Drive, Suite 150 

" 

AustiJ;1, Texas 78731 
(w/o ehclosmes) 

:r! 
Mr. Gary Davis 
Vice President 

" 

Systeti,ls Integration 
CMAConsulting Services 
700 T;tpy Schenectady Road 
LathaIl1, New York 12210 
(w/o ~llclosmes) 


