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May 12, 2011' 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Destine~:;Waiters 
Assistant Gel~eral COlll1sel 
Houston Con':!:munity College 
3100 Main Stl;eet 
Houston, Tex,~s 77002 

Dear Ms. Waiters: 

.-

0R20 11-06641 

You ask whether certain information is subj ect to required public disclosure lll1der the 
Pub lic InforIl1ation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID#A17325. 

Houston Con~munity College (the "college") received two requests for bids submitte,d in 
response to R.F'P 10-06 Job Order Contracts for Facilities Modification or Repair. 1 Although 
you take no pqsition on whether the requested infonnation is excepted from disclosure, you 
state release of this infomlation may implicate the proprietary interests of third parties. 
Accordingly,',you inform us you have notified FOli Bend Mechanical Ltd. ("Fort Bend"); 
Horizon Tm'g~ Joint Venture ("Horizon"); and Williams & Thomas, L.P. d.b.a. Jamail & 
Smith Constr~{ction ("J amail & Smith") ofthe requests and oftheirright to submit arguments 
to this office explaining why their infoimation sholild not be released. See Gov't Code 
§ 552.305 (permitting interested third pmiy to submit to attomey general reasons why 
requested infonnation should not be released); see also Open Records Decision No. 542 
(1990) (detennining statutory predecessor to section 552.305 pemlits govenunental body to 
rely on interested third pmiy to raise and explain applicability of exception in celiain 
circumstance~). We have received comments :B.-om Horizon. We have considered the 
submitted argiiments and reviewed the submitted infomlation. 

',' 

Initially, we.;~nust address. the college's obligations lll1der the Act. Section 552.301 
prescribes prpt:edures a govermnental body must follow in asking this office to decide 

', .. 

<'.' 

lAs YOllhave not submitted copies of the written requests for infOlTIlation, we take our description from 
your brief and the submitted infolTIlation. 
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whether req{l~sted information is excepted from public disclosme. See Gov't Code 
§ 552.301(ar Section 552.301(e) requires a govennnental body to provide a copy of the 
written request for infol111ation to this office no later than the fifteenth business day after the 
date of its reyeipt ofthe request. See id. § 552.301(e)(1)(B). You state the college received 
the requests for information on February 23,2011 and March 1,2011. However, as ofthe 
date of this l~.tter, you have not submitted to this office copies of the wlitten requests for 
information., Thus, we find' the college failed to comply with the requirements of 
section 552.3Q1. 

Pursuant to section 552.302 of the Govennnent Code, a govenmlental body's failme to 
comply with:;the requirements of section 552.301 results in the legal presumption the 
infonnation is public and must be released. Infol111ation presumed public must be released 
unless a govepnnental body demonstrates a compelling reason to withhold the infonnation 
to overcome this preslUllption. See td. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 
350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. of Ins. , 797 S.W.2d 379, 
381 (Tex. App.-Austin 1990, no writ) (govenmlental body must make compelling 
demonstration to overcome presumption of opelmess pursuant to statutory predecessor to 
section 552.3,02); see also Open Records Decision No. 630 (1994). Generally, a compelling 
reason to withl~old infonnation exists where some other somce oflaw makes the infonnation 
confidentialql; where third-paliy interests are at stake. Open Records Decision No. 150 at 2 
(1977). Becc\:11se third party interests can provide a compelling reason to withhold 
infonnation, we will consider whether any of the submitted infonnation is excepted lmder 
the Act. ,':. 

Next, we not~ an interested third party is allowed ten business days after the date of its 
receipt ofthe:govenmlental body's notice lmder section 552.305(d) to submit its reasons, if 
any, as to why requested infol111ation relating to that party sl~ould be withheld fi.·om 
disclosure. Srdie Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, FOli Bend and 
Jamail & Smith have not submitted any COlmnents to this office explaining how release of 
the submitted infonnation would affect their proprietary interests. Accordingly, none ofthe 
infol111ation atissue may be withheld on the basis ofthe proprietary interests ofFOli Bend 

.~' . 

or Jamail & Smith. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) 
(stating busin~ss enterprise claiming exception for cOlmnercial or financial infonnation lmder 
section 552. L10(b) must show by specific factual evidence release of requested infonnation 
would cause ~~iat pmiy substantial competitive hm111), 552 at 5 (1990) (party must establish 
prima facie ci1~e infonnation is trade secret). 

Next, we not¥'Horizon has submitted arguments regarding infonnation beyond that which 
the college stlbmitted to this office for our review. This ruling does not address such 
infol111ation, ?end is limited to the infonnation submitted as responsive to the request by the 
college. See Gov't Code § 552.301(e)(1)(D) (govemmental body requesting decision from 
attol11ey gene#al must submit copy of specific infonnation requested). 

Horizon rais~~ section 552.102 of the Govennnent Code for a portion ofits information. 
Section 552.192(a) excepts fi.·om disclosure "infonnation in a personnel file, the disclosure 

,; 
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of which woul9. constitute a clearlytmwarranted invasion of personal privacy[.]" Gov't Code 
§ 552.102(a}l: Section 552.102(a) protects infomlation relating to public officials and 
employees. See Open Records Decision No. 345 (1982). In this instance, the infonnation 
at issue relat~s to a private entity. Therefore, the college may not withhold any portion of . 
Horizon's inrormation tmder section 552.102(a) of the Govenllnent Code. 

Section 552.nO(a) of the Govemment Code excepts from disclosure "[a] trade secret 
obtained fronia person and privileged or confidential by statute or judicial decision." Gov't 
Code § 552.L10(a). The Texas Supreme Court has adopted the definition of trade secret 
from sectiowQ57 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 
(Tex. 1958); $ee also ORD 552 at 2. Section 757 provides a trade secret is 

any fq;rmula, pattem, device or compilation of infomlation which is used in 
one's)usiness, and which gives him an opporttmity to obtain an advantage 
over competitors who do not know or use it. It may be a fommla for a 
chemi"Gal compound, a process of manufacturing, treating or preserving 
matenials, a pattem for a machine or other device, or a list of customers. It 
differs' from other secret infonnation in a business. " in that it is not simply 
infonnation as to single or ephemeral events in the conduct of the business . , 

. .. . Atrade secret is a process or device for continuous use in the operation 
of the:business .... [It may] relate to the sale of goods or to other operations 
in the';business, such as a code for detenninilig discotmts, rebates or other 
conce~sions in a price list or catalogue, or a list of specialized customers, or 
a metbpd ofbooldceeping or other office management. 

RESTATEMEN;;r OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining vyhether paliicular infonnation constitutes a trade secret, this office considers 
the Restatenleht's definition of trade secret as well as the Restatement's list of six trade 
secret factors::~ RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
private persOl~~s claim for exception as valid under section 552.110 ifthat person establishes 
a prima jacir{.pase for exception and no argument is submitted that rebuts the claim as a 
matter oflavA:' ORD 552 at 5-6. However, we Calmot conclude section 552.110(a) applies 
unless it has ~.been shown the infomlation meets the definition of a trade secret alld the 

:". 

2The foJIowing are the six factors the Restatement gives as indicia of whether information constitutes 
a trade secret: . 

(1) the extent to which the information is 1mown outside of [the company]; 
(2) the':bxtent to which it is known by employees and others involved in [the company's] 
busind§; 
(3) the-'<~xtent ofmeaslU'es taken by [the company] to guard the secrecy of the information; 
(4) thev.alue of the infol111ation to [the company] and [its] competitors; 
(5) theC)hlolmt of effort or money expended by [the company] in developing the information; 
(6) the ~ase or difficulty with which the information could be properly acquired or duplicated 
by oth~s. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2::(1980). 
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necessary faciors have been demonstrated to establish a trade secret claim. See Open 
Records Deci~ion No. 402 (1983). 

Section 552. n O(b) excepts from disclosme "[ c J onmlercial or financial information for which 
it is demonstrated based on specific factual evidence that disclosme would cause substantial 
competitive hann to the person from whom the information was obtained." Gov't Code 
§ 552.11 O(b },; Section 552.11 O(b) requires a specific factual or evidentiary showing, not 
conc1usory or generalized allegations, that substantial competitive injmywould likely result 
:6.-om release Mthe requested infonnation. See ORD661 at 5-6 (business enterprise must 
show by speQific factual evidence that release of infol11lation would cause it substantial 
cOi1lpetitive hann). 

:"', 

Horizon contends pOliions of its infol11lation constitute trade secrets lmdersection 552.11 O( a) 
of the GoVet11ment Code. Upon review, we find Horizon has established some of its 
customer infol1llation constitutes a trade secret; therefore, the depmiment must withhold this 
information, 5yhich we have marked, under section 552.110(a). However, we find Horizon 
failed to esta9Jish a prima facie case that mly of its remaining infonnation is a trade secret 
protected by section 552.110(a). See Open Records Decision Nos. 402 (section 552.110(a) 
does not appl){unless infonnation meets definition oftrade secret and necessmy factors have 
been demonsti'ated to establish trade secret claim), 319 at 2 (1982) (infonnation relating to 
organization;persomlel, market studies, professional references, qualifications, experience, 

~ and pricing npt excepted lmder section 552.110). 

, '.i ~ 

Horizon c0l1tends portions of its remaining information are protected lmder 
section 552.1JO(b) of the Govel11ment Code. Upon review, we find Horizon has made only 
conclusory a11,egations that the release of any of its remaining infOlmation would cause the 
company sub~tantial competitive injury. See ORD 661 (for infonnation to be withheld lmder 
commercial 9,1" financial infonnation prong of section 552.110, business must show by 
specific factugl evidence that substantial competitive injury would result :6.-om release of 
particular infqi1llation at issue); see also Open Records Decision No. No. 514 (public has 
interest in knqwing prices charged by govel11ment contractors). Accordingly, the college 
may not wit1~~Pld any of Horizon's infonnation under section 552.110(b). 

Section 552.136 ofthe Govennnent Code provides "[nJotwithstanding any other provision 
of this chapt'~r, a credit card, debit cm-d, charge cm-d, or access device munber that is 
collected, ass~mbled, or maintained by or for a govennnental body is confidential." Gov't 
Code § 552,l36(b); see id. § 552.136(a) (defining "access device"). This office has 
determined i~lsurance policy munbers m'e access device munbers for plU-poses of 
section 552.13:6. Accordingly, the college must withhold the insurmlce policymunbers we 
have marked~~nder section 552.136 of the Govenmlent Code.3 Horizon seeks to withhold 

3We notb Open Records Decision No. 684 (2009) is a previous determination to all governmental 
bodies authorizii:i:g them to withhold ten categories of infonnation, including an insurance policy number under 
section 552. 136:;Bfthe Govenmlent Code, without the necessity ofrequesting an attomey general decision. 
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its employe(<identification mmlber and financial infonnation lmder section 552.136. 
However, H6i~izon has failed to explain how these types of info1111ation constitute access 
device numbbrs used to obtain money, goods, services, or any item of value, or used to 
initiate the td~lsfer of funds. See ieZ. §§ 552.136(a), 552.301(e)(I)(A) (govermnental body 
must explainl~ow claimed exception to disc10sme applies). Therefore, the college may not 
withhold any6fthe remaining infonnation under section 552.136 of the Govel11ment Code. 

Horizon asseilts some of it its submitted infonnation is protected by copyright. A custodian 
of public recdrds must comply with the copyright law and is not required to nU11ish copies 
of records tliat are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
govermnental;'body must allow inspection of copyrighted materials unless an exception 
applies to the.'information. IeZ.; see Open Records Decision No.1 09 (1975). If a member of 
the public wishes to ma1ce copies of copyrighted materials, the person must do so lmassisted 
by the govenuuental body. In making copies, the member ofthe public aSSlill1eS the duty of 
compliance With the copyright law and the risk of a copyright infringement suit. 

In summary,~le college must withhold Horizon's customer infonnation we have marked 
under section;j552.11 O( a) of the Govel11ment Code. The college must withhold the insurance 
policy numb@rs we have marked under section 552.136 of the Govermnent Code. The 
college mustf~lease the remaining infonnation, but any copyrighted inf01111ation may only 
be released in/accordance with any applicable copyright laws. 

This letter rulthg is limited to the particular infonnation at issue in this request and limited 
to the facts a&;'presented to us; therefore, this ruling must not be relied upon as a previous 
determinati04.,regarding any other infonnation or any other circmnstances. 

This ruling tt~ggers impOliant deadlines regarding the rights and responsibilities of the 
governmentalsbody and ofthe requestor. For more infonnation conce111ing those rights and 
responsibiliti~$, please visit om website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Attol11ey General's Open Govenunent Hotline, toll free, 
at (877) 673::6839. Questions concel11ing the allowable charges for providing public 
info1111ation lltider the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey@eneral, toll free, at (888) 672-6787. 

Sincerely, l',-

~
",;;:~~~~ 
-: ... /~ 
.'". 

~j;.) 
i";' 

Mack T. Harrison 
Assistant Att~111ey General 
Open Records-Division 

MTH/em;;: 

.: ~-.' 
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Ref: ID# 417325 

Ene. Submitted documents 

c: Requestors 
(w/o eilclosures) 

Ms. DanaF. Murphy 
Crain Caton & James 
Five Houston Center 
1401 McKinney Street, 17th Floor 
Houston, Texas 77010-4035 
(w/o enclosures) 

FOli Bend Mechanical Ltd. 
13625\ Stafford Road 
Stafford, Texas 77477 
(w/o e~lclosures) 

J amall& Smith Construction 
1687fDiana Lane 
Houston, Texas 77058 
(w/o enclosures) 

;;: 


