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May 13, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBO'T.T 

Ms. Neera Chatteljee 
Office of General Counsel 
The University of Texas System 
201 West Sev¢nth Street 
Austin, Texas:?7870 1-2902 
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Dear Ms. Chatterjee: 

0R2011-06712 

You ask whether certain information is subject to required public disclosure lmder the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 417478 (OGC# 135476). 

The University of Texas System (the "university") received a request for all voicemails and 
sent and received e-mails of three named persons from January 31,2011 to February 2, 2011 
regarding the university. You state the university has no responsive information as to one 
of the named persons. You state some information will be released to the requestor. You 
fmiher state the university will redact personal e-mail addresses as pennitted by Open 
Records Decision No. 684 (2009).1 You claim portions ofthe requested information are not 
public information subject to disclosure under the Act. You claim the remaining requested 
information is.excepted from disclosure under sections 552.106,552.107,552.108,552.111, 
552.116, and 552.136 of the Government Code. You also believe release of the information 
at issue may ilnplicate the interests of third parties. Accordingly, you submit documentation 
showing you have notified the Texas State Auditor's Office and M.D. Anderson Cancer 
Center of the rbquest and their right to submit arguments as to why the requested information 
should not be ~eleased.2 See Gov't Code § 552.304 (interested party may submit comments 

IOpen Records Decision No. 684 (2009) is a previous determination to all governmental bodies 
authorizing them to withhold ten categories ofinformation, including e-mail addresses of members of the public 
under section 552.137 of the Govermnent Code, without the necessity of requesting an attorney general 
decision. 

2 As of the date ofthis ruling, we have not received arguments from either of the interested third parties. 
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stating why information should or should not be released). We have considered your 
arguments and reviewed the submitted representative sample ofinformation.3 

We first address your argument that a portion of the requested information is not public 
information subject to the Act. The Act applies to "public information," which is defined 
by section 552.002 of the Government Code as "information that is collected, assembled, or 
maintained under a law or ordinance or in connection with the transaction of official business 
(1) by a governmental body; or (2) for a govermnental body and the governmental body owns 
the information or has a right of access to it. Id. § 552.002; see also id. §. 552.021. 
Information is~generally subject to the Act when it is held by a governmental body and it 
relates to the ::9fficial business of a governmental body, or is used by a public official or 
employee in tlje performance of official duties. Thus, virtually all of the information in a 
governmenta(~ody's physical possession constitutes public information and thus is subject 
to the Act. Id. § 552.002(a)(1). You have marked e-mails you contend are not public 
information stlbject to the Act. You state a portion of these e-mails relate to a university 
official's servi'ce on the Board of Trustees (the "Board") of an organization umelated to the. 
university. You state the official serves on the Board "as a member of his profession and as 
a citizen," but not in his role as an employee of the university. Thus, you argue these 
communications were "created by and for" the Board, and were not '''collected, assembled,0. 
or maintained' by or for" the university. You state the remaining marked y-mails are 
personal in nature. You argue these two types of e-mails have no connection to university 
business and represent permitted incidental use of the university's e-mail system. Upon 
review, we agree this information does not constitute "information that is collected, 
assembled, or maintained under a law or ordinance or in connection with the transaction of 
official business" by or for the university. See Gov't Code § 552.021; see also Open Records 
Decision No;. 635 (1995) (statutory predecessor not applicable to personal information 
unrelated to official business and created or maintained by state employee involving de 
minimis use o~state resources). Thus, these e-mails do not constitute public information as 
defined by section 552.002 and the university is not required to release them under the Act. 

{', 

We now addre~s your arguments against disclosure of the remaining submitted information. 
Section 552.1·67(1) of the Govermnent Code protects information coming within the 
attorney-clientprivilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7. First, 
a governmental body must demonstrate the information constitutes or documents a 
communication. Id. at 7. Second, the communication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client governmental body. 
TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or representative is 

3We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (I988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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involved in sQ:me capacity other than that of providing or facilitating professional legal 
services to the client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 
340 (Tex. App~'-' Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply 
if attorney acting in a capacity other than that of attorney). Third, the privilege applies only 
to communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each commlmication at 
issue has been made. Finally, the attorney-client privilege applies only to a confidential 
cOlmnunication, id. 503 (b)(1), meaning it was "not intended to be disclosed to third persons 
other than those to whom disclosure is made in furtherance of the rendition of professional 
legal services to the client or those reasonably necessary for the transmission of the 
communication." Id.503(a)(5). 

Whether a com.munication meets this definition depends on the intent ofthe parties involved 
at the time the5information was communicated. Osborne v. Johnson, 954 S. W.2d 180, 184 
(Tex. App.-~aco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at ~ny time, a governmental body must explain the confidentiality of a 
communicatioh has been maintained. Section 552.107(1) generally excepts an entire 
conununicatio'h that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S. W.2d 920, 923 
(Tex. 1996) (ptivilege extends to entire communication, including facts contained therein). 

You state the e-mails you have marked are communications between individuals you have 
identified as university attorneys and university employees. You state the communications 
were made for the purpose of facilitating the rendition of legal services, and were intended 
to be, and have remained, confidential. Based on your representations and our review, we 
find you have demonstrated the applicability of the attorney-client privilege to the marked 
information .. Accordingly, the university may withhold the information you have marked 
under section 552.107 of the Government Code.4 

Section 552.116 of the Government Code provides: 

(a) An,.audit working paper of an audit of the state auditor or the auditor of 
a siate:i:agency, an institution of higher education as defined by Section 
61.00J~Education Code, a county, a municipality, a school district, or ajoint 
board b.perating under Section 22.074, Transportation Code, including any 
audit r~lating to the criminal history background check of a public school 
employee, is excepted from [required public disclosure under the Act]. If 
information in an audit working paper is also maintained in another record, 

4Becaus6 our ruling is dispositive as to this information, we do not address your remaining arguments 
against disclosure of portions of this information. 
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that other record is not excepted from [required public disclosure] by this 
section,\ 

(b) In this section: ' 
;~ 

:$.. 

;(1) "Audit" means an audit authorized or required by a statute 
,of this state or the United States, the charter or an ordinance 
. of a municipality, an order of the commissioners court of a 
· county, a resolution or other action of a board of trustees of a 
ischool district, including an audit by the district relating to the 
:!criminal history background check of a public school 
employeEf, or a resolution or other action of a joint board 

· described by Subsection (a) and includes an investigation. 

· (2) "Audit working paper" includes all information, 
· documentary or otherwise, prepared or maintained in 
conducting an audit or preparing an audit report, including: 

(A) intra-agency and interagency 
.1. communications; and 

:1 (B) drafts of the audit report or portions of 
ij those drafts . . '~ 

Gov't Code §.552.116. You state the university is an institution of higher education as 
defined by seotion 61. 003 of the Education Code. You state a portion of the remaining 
information consists of audit working papers created by university auditors during an audit 
of a component system of the university. You state audits such as this are authorized by the 
Texas Internai Auditing Act, chapter 2101 of the Texas Government Code. See id. 
§§ 2102.007 (relating to duties of an internal auditor), .005 (requiring state agencies to 
conduct internal audits), .003 (defining types of audits). Based on your representations and 
our review, we agree the information at issue consists of audit working papers as defined in 
section 552J16(b)(2) of the Government Code. Accordingly, the university may withhold 
the remaining information you marked under section 552J 16.5 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Id. § 552.111. This exception encompasses the deliberative process 
privilege. See :OpenRecords Decision No. 615 at 2 (1993). The purpose of section 552.111 
is to protect adyice, opinion, and recommendation in the decisional process and to encourage 

'.J 

5Because our ruling is dispositive as to this information, we do not address your remaining argument 
against its disclosure. 
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open and frank discussion in the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391, 394 (Tex. App.-SanAntonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.1 (1 excepts from disclosure only those internal communications that consist of 
advice, recomwendations, opinions, and other material reflecting the policymaking processes 

. of the gover$.ental body. See ORD 615 at 5. A governmental body's policymaking 
functions do 'hot encompass routine internal administrative or personnel matters, and 
disclosure of ihformation about such matters will not inhibit free discussion of policy issues 
among agency personnel. ld.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 ... (Tex. 2000) (section 552.111 not applicable to persOlmel-related 
communicatiolls that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body' s policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, section 552.111 does not protect facts and written observations of facts and events' 
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if 
factual information is so inextricably inteliwined with material involving advice, opinion, 
or recommendation as to make severance of the factual data impractical, the factual 
infOlmation also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

This office ha~ also concluded a preliminary draft of a document that is intended for public 
release in it~: final form necessarily represents the drafter's advice, opinion, and 
recommendat~(llm with regard to the form and content of the final document, so as to be 
excepted frorn/disclosure under section 552.111. See Open Records Decision No. 559 at 2 
(1990) (applyi~g statutory predecessor of section 552.111). Section 552.111 protects factual 
information hithe draft that also will be included in the final version of the docwnent. See 
id. at 2-3. Thus, section 552.111 encompasses the entire contents, including comments, 
underlining, deletions, and proofreading marks, of a preliminary draft of a policymaking 
document thatwill be released to the public in its final form. See id. at 2. 

You state the information you have marked consists of the opinions, advice, and 
recommendations of university employees pertaining to the university's policies. You 
fmiher state the final versions of draft documents have been, or will be, publicly released. 
Upon review, we find portions oHhe information you have marked pertain to the lmiversity' s 
policymaking processes. Accordingly, the university may withhold the information we have 
marked under section 552.111. The remaining information you marked under 
section 552.111 either consists of factual information, internal administrative or personnel 
matters, or was communicated with parties you have not identified as sharing a privity of 
interest or common deliberative process with the university. We conclude you have failed 
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to demonstrat~ this remaining information constitutes internal communications containing 
advice, recommendations, or opinions reflecting the policymaking processes of the 
university. Therefore, none of the remaining information may be withheld under 
section 552.1 n. 

You assert a portion of the remaining information is excepted by section 552.106 of the 
Government Code. This section excepts from disclosure "[a] draft or working paper 
involved in the preparation of proposed legislation." Gov't Code § 552.106(a). 
Section 552.106 resembles section 552.111 in that both exceptions protect advice, opinion, 
and recommendation on policy matters, in order to encourage frank discussion during the 
policymakingprocess. See Open Records Decision No. 460 at 3 (1987). However, 
section 552.106 applies specifically to the legislative process and t~us is narrower than 
section 552.111. Id. The purpose of section 552.1 06(a) is to encourage frank discussion on 
policy matters between the subordinates or advisors of a legislative body and the members 
of the legislative body; therefore, this section is applicable only to the policy judgments, 
recommendatipns, and proposals of persons who are involved in the preparation of proposed 
legislation an~,who have an official responsibility to provide such information to members 
of the legislatlve body. See Open Records Decision No. 460 at 1-2 (1987), 367 (1983) 
(statutory preqbcessor applied to recommendations of executive committee of State Board 
of Public Accchmtancy for possible amendments to Public Accountancy Act); see also Open 
Records Decision No. 429 at 5 (1985) (statutory predecessor to section 552.106 not 
applicable toiinformation relating to governmental entity's efforts to persuade other 
governmentar~ntities to enact particular ordinances). Section 552.106 only protects policy 
judgments, adVice, opinions, and recommendations involved in the preparation or evaluation 
of proposed legislation; it does not except purely factual information from public disclosure. 
See ORD 460 at 2. 

In this instance, you assert the remammg information you have marked under 
section 552.106 contains recommendations, opinions, and advice that will be used in the 
preparation of proposed legislation that is inextricably inteliwined with the university and 
its policy mission. You state the information reflects the seeking of advice from university 
officials by legislative staff. Based on your representations and our review of the 
information at issue, we agree the information we have marked constitutes a draft or working 
paper used .in',the preparation of proposed legislation for purposes of section 552.106. 
However, YOli have not demonstrated how the remaining information constitutes 
recommendad6ns, opinions, or advice for purposes of section 552.106. Therefore, no 
pOliion ofthe:jemaining information may be withheld on that basis. 

{t 
Section 552.168 of the Government Code provides, in relevant part: 

,', 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 
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(1) release of the information would interfere with the 
,detection, investigation, or prosecution of crime[.] 

'" 
.',f:!, •• 

(b) An:internal record or notation of a law enforcement agency or prosecutor 
that is 'fnaintained for internal use in matters ,relating to law enforcement or 
proseclltion is excepted from [required public disclosure] if: 

:(1) release of the internal record or notation would interfere 
. with law enforcement or prosecution[.] 

Gov't Code § 552.1 08(a)(1), (b)(1). Section 552.1 08(a)(1) protects information, the release 
of which would interfere with a particular pending criminal investigation or prosecution. 
Section 552.1 08(b)(1) protects internal law enforcement and prosecution records, the release 
of which would interfere with ongoing law enforcement and prosecution efforts in general. 
A governmental body claiming subsection 552.1 08 (a) (1 ) or subsection 552.1 08(b)(1) must 
reasonably explain how and why the release of the requested information would interfere 
with law enforcement. See id. §§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also Ex parte 
Pruitt, 551 S.W.2d 706 (Tex. 1977). You assert the remaining information in 
the university police department's Strategic Plan is excepted from disclosure under 
subsections 55~.1 08( a) (1 ) and (b) (1 ). You state the Strategic Plan reveals weaknesses of the 
department ari~ release would compromise the department's ability to secure the campus. 
In addition, YQU provide a statement from the department's Chief of Police in which he 
argues the Strategic Plan contains specific recommendations regarding vulnerabilities in the 
department'sbperations and release could increase the potential of criminal activity. 
However, you have not demonstrated how the remaining information at issue would interfere 
with the detection, investigation, or prosecution of a particular crime for purposes of 
subsection 552.108(a)(1) or with law enforcement efforts in general for purposes of 
subsection 552.108(b)(l). Thus, the university may not withhold any pOliion of the 
remaining information in the Strategic Plan under section 552.108. ' 

Finally, you claim a portion of the remaining information is excepted from disclosure under 
section 552.136 of the Government Code. Section 552.136 provides in relevant part: 

(a) In this section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile 
identification number, or other telecommunications service, equipment, or 
instrument identifier or means of account access that alone or in conjunction 
with another access device may be used to: 

lKl) obtain money, goods, services, or another thing of value; 
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. (2) initiate a transfer of funds other than a transfer originated 
. solely by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

Gov't Code § 552.136. You seek to withhold a teleconferencing access code under 
section 552.13,6. You explain the teleconferencing telephone number and access codes do 
not change anq can be used to access teleconferencing accounts of the university in order to 
alTange long djstance telephone calls. You also seek to withhold the link to a website that 
would reveal ~. frequent flyer account number. Upon review, we determine the university 
must withholc1ithe information you have marked under section 552.136 ofthe Government 
Code. 

In summary, the e-mails you have marked pursuant to section 552.002 are not subject to the 
Act and needli.ot be released in response to this request. The university may withhold the 
information you have marked under sections 552.107 and 552.116, and the information we 
have marked .under sections 552.111 and 552.106. The university must withhold the 
information you have marked under section 552.l36. The remaining information must be 
released to the requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Of4ce of the Attorney General's Open Government Hotline, toll free, at (877) 
673-6839. Q*stions concerning the allowable charges for providing public information 
under the Act fuust be directed to the Cost Rules Administrator of the Office of the Attorney 
General, toll ftee at (888) 672-6787. 

Sincerely, 

'1Yk0tkj 
Misty HabererBarham 
Assistant Attorney General 
Open Records Division 

MHB/eeg 
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Ref: ID # 4A'7478 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 
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