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May 13, 2011.. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sharon Aiexander 
Associate Gelleral Counsel 
Texas Department of Transportation 
125 East 11 th Street 
Austin, Texas 78701-2483 

" 

Dear Ms. Alexander: 

0R20 11-06726 

You ask wh~ther celiain infonnation is subject to required public disclosure lmder the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#~17456. 

The Texas Depmiment of Trm1spOliation (the "depmiment") received a request for Protect 
Enviromnental Services, Inc.' s ("Protect") bid package for a specified solicitation munber. 
Although the~epartment takes no position on whether the submitted infonnation is excepted 
from disclosure, you state that release of this infonnation may implicate the proprietm-y 
interests ofPrptect. Accordingly, you infonn us, and provide doclU11entation showing, that 
you notified Piotect of the request and of its right to submit arguments to this office as to 
why its infolTnation should not be released. See Gov't Code § 552.305(d) (pel111itting 
interested thi:rcl pmiy to submit to attol11ey general reasons why requested information should 
not be released); Open Records Decision No. 542 (1990) (statutory predecessor to 
section 552.305 permitted govenU11ental body to rely on interested third pmiy to raise m1d 
explain applicability of exception to disclosure under celiain circlU11stances). We have 
received conJ~nents from Protect. We have considered the submitted arglU~ents and 
reviewed the submitted infonnation. 

Protect raises;section 552.101 of the Govel11ment Code for its submitted information. 
Section 552.101 ofthe GovenU11ent Code excepts from disclosure "infonnation considered 
to be confide~itial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1~1. This section encompasses the doctrine of conunon-law privacy, which 
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protects infol111ation that (1) contains highly intimate or emban:assing facts, the publication 
of which wOlild be highly 0 bj ectionable to a reasonable person, and (2) is not of legitimate 
concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of conmlon-law privacy, both prongs of this 
test must be established. Id. at 681-82. This office has found personal financial infol111ation 
not relating to a financial transaction between an individual and a govennnental body is 
generally inti;mate or embarrassing. See Open Records Decision Nos. 600 (1992), 545 
(1990). Weno.te, however, conmlon-Iawprivacyprotects the privacy interests ofindividuals, 
not of corpOl:~tions or other types of business organizations. See Open Records Decision 
Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy is 
designed prin1:arilyto protect hlU11an feelings and sensibilities, rather than property, business, 
or other pecll~~iary interests); see also U S. v. lviorton Salt Co., 338 U.S. 632, 652 (1950); 
Rosen v. Mati;lews Constr. Co., 777 S.W.2d 434 (Tex. App.-Houston [14th Dist.] 1989), 
rev'd on other grounds, 796 S.W.2d 692 (Tex. 1990) (corporation has no right to privacy). 
Upon review,'we find Protect has failed to demonstrate how any pOliion of the submitted 
information <yonstitutes an individual's highly intimate or emban:assing infol111ation. 
Therefore, nO:Q.e of the infonnation at issue may be withheld under section 552.101 of the 
Govermnentpode in conjlU1ction with connnon-law privacy. 

Protect gen~i;ally asselis that its infol111ation is excepted fi.-om disclosure under 
section 552.1:04 ofthe Govemment Code, which excepts from disclosure "infonnation that, 
ifreleased, wpuld give advantage to a competitor or bidder." Gov't Code § 552.104(a). This 
section, ho~kver, is a discretionary exception that only protects the interests of a 
govenmlental,body, as distinguished from exceptions that are intended to protect the interests 
of third parti.es. See Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766, 776 (Tex. 
App.-Austin 1999, pet. denied); Open Records Decision No. 592 (1991) (statutory 
predecessor 19 section 552.104 designed to protect interests of a govennnental body in a 
competitive $ituation, and not interests of private parties SUbmitting information to the 
govennnent), . .' As the department does not seek to withhold any infonnation pursuant to 
section 552.194, we find this section does not apply to the submitted infonnation. Therefore, 
the departm~nt may not withhold any of the submitted infonnation pursuant to 
section 552.1:04. . 

-: • .1 

Protect gene~:~lly asselis that pOliions of its submitted infonnation are excepted from 
disclosure lmd.er section 552.11 O(b) ofthe Govel11ment Code. Section 552.11 O(b) protects 
"[ c ]ommerciC)..1 or financial infonnation for which it is demonstrated based on specific factual 
evidence that~iscloslU'e would cause substantial competitive hann to the person fi.-om whom 
the infol111ati~n was obtained[.]" Gov't Code § 552.110(b) .. TIns exception to disclosure 
requires a spe;sific factual or evidentiary showing, not conclusory or generalized allegations, 
that substanti.al competitive injury would likely result from release of the infOlmation at 
issue. Id. § 5$;2. 11 O(b); Open Records Decision No. 661 at 5-6 (1999) (to prevent disclosure 
of connnerci~~ and financial infonnation, patiy must show by specific factual evidence, not ,. 

I.; 
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conclusory oF'generalized allegations, that release ofthe requested infonnation would cause 
that party suD.~tantial competitive hal111). 

Having considered Protect's arguments, we have marked the customers in Protect's proposal 
that the dep~iiment must withhold lUlder section 552.110(b) of the Govennnent Code. 
However, Pro'tect has made the remaining listed customers publicly available on its website, 
and does not explain how information that has been published on a website could cause the 
company substantial competitive injury. Further, we find that Protect has made only 
conclusory aU,egations that the release of any of its remaining infonnation would result in 
substantial d~illage to the company's competitive position. See Open Records Decision 
Nos. 661 (for'infonnation to be withheld lUlder commercial or financial infonnation prong 
of section 5$2.110, business must show by specific factual evidence that substantial 
competitive il1jury would result fi.-om release of pmiicular infonnation at issue), 509 at 5 
(1988) (beca't.1se costs, bid specifications, and circumstances would change for future 
contracts, ass'ei:tion that release of bid proposal might give competitor unfair advantage on 
future contracts is too speculative). Fmihermore, we note that the contract at issue was 
awm-ded to Prgtect. This office considers the plices charged in govel11ment contract awm-ds 
to be a matte~;:pf strong public interest; thus, the pricing infol111ation of a wilIDing bidder is 
generally not:excepted under section 552.110(b). See Open Records Decision No. 514 
(1988) (publi'c has interest in knowing prices charged by govenIDlent contractors); see 
generally Depft ofJustice Guide to the Freedom ofInfonnationAct 344-345 (2009) (federal 
cases applying analogous Freedom ofInfonnation Act reasoning that disclosure of prices 
charged govetlIDlent is a cost of doing business with govennnent). Accordingly, none of 
Protect's remaining iilfonnation may be withheld under section 552.11 O(b). 

Protect raises:$ection 552.113 ofthe Govennnent Code, which protects celiain geological, 
geophysical,:~nd other infonnation regarding the exploration or development of natural 
resources. Se:~;Gov't Code § 552.113; see generally Open Records DecisionNo. 627 (1994). 
Because Prot¢.ct has not demonstrated this exception is applicable to any of its infonnation, 
the departmept may not withhold any of the remaining infol111ation lUlder section 552.113 
of the Govenh~ent Code. 

Protect asserts, that its infonnation is excepted lUlder section 552.131 of the Govennnent 
Code, which relates to economic development information mld provides, in pmi: 

> 

(a) I1~.f01111ation is excepted from [required public disclosure] if the 
infon1;l'ation relates to economic development negotiations involving a 
goverpmental body and a business prospect that the govennnental body seeks 
to hav~ locate, stay, or expand in or near the tenitory of the govennnental 
body and the infol111ation relates to: 

(;'(1) a trade secret ofthe busiiless prospect; or 
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.. ; 
. (2) conunercial or financial info1111ation for which it is demonstrated 
'. based on specific factual evidence that disclosme would cause 
.•... substantial competitive ha1111 to the person from whom the 

I information was obtained. 

(b). ~illess and until an agreement is made with the business prospect, 
infolTliation about a financial or other incentive being offered to the business 
prospect by the govenunental body or by another person is excepted from 
[requited public disclosme]. 

Id. § 552.131: Section 552.131(a) excepts :5:om disclosme only "trade secret[s] of [a] 
business prospect" and "commercial or financial infonnation for which it is demonstrated 
based on specific factual evidence that disclosme would cause substantial competitive hann 
to the person trom whom the infonnation was obtained." Ie!. This aspect of section 552.131 
is co-extensiv~with section 552.110 ofthe Govenunent Code. See ie!. § 552. 110(a)-(b). We 
note Protect does not argue any of the info1111ation constitutes a trade secret for these 
pmposes.fmihe11110re, we have already disposed of Protect's claims lmder 
section 552.UO(b). Therefore, the department may not withhold any of the remaining 
infonnation l~ilder section 552.131(a) of the Gove111ment Code. 

We note that R~ction 552.131 (b) is designed to protect the interests of govenunental bodies, 
notthird parti~s. As the depaliment does not assert section 552.131(b) as an exception to 
disclosme, W¢. conclude that no portion of the remaining infonnation is excepted under 
section 552.t$1(b) ofthe Govennnent Code. 

We note that. a pOliion of the remaining infonnation is subject to section 552.136 of the 
GovenU11ent Code.! Section 552.136 states that "[n]otwithstanding any other provision of 
this chapter, a:;'credit card, debit card, charge card, or access device nmnber that is collected, 
assembled, or:maintained by or for a govenU11ental body is confidential." Id. § 552.136. 
Accordingly,~e find that the depmiment must withhold the insmance policy munbers we 
have markedlll1der section 552.136 of the Govennnent Code.2 

In slmU11m-y,'the depm-tment must withhold the infonnation we have marked lmder 
section 552.1.JO(b) of the GovenU11ent Code and the insmance policy numbers we have 

: ~.( 

lThe Office of the Attol11ey General will raise a mandatory exception on behalf of a governmental 
body, but ordina#ly will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 

2We not~ tlus office recently issued Open Records Decision No. 684 (2009), a previous detel11unation 
to all governmeiltal bodies authorizing them to withhold ten categories of infol111ation, including insurance 
policy lllU11bers i1:iider section 552.13 6 of the Govenmlent Code, without tlle necessity of requesting an attol11ey 
general decision';'" 

r" 

'.! 

',! 
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marked u~ldel<section 552.136 of the Govenllnent Code. The remaining information must 
be released.' 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as; presented to us; therefore, tIlls ruling must not be relied upon as a previous 
detel111inatioiiregarding any other infol111ation or any other circumstances. 

",' 

This ruling ti;iggers important deadlines regarding the rights and responsibilities of the 
goven1111entaibody and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attol11ey General's Open Govenllnent Hotline, toll free, 
at (877) 673.,:6839. Questions concel11ing the allowable charges for providing public 
infol111ation 111lder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11eY,general, toll free, at (888) 672-6787. 

Nneka Kanu ,{, , 
Assistant Att0i'~~ley General 
Open Recordf Division 

NK/em 

Ref: ID# 4{7456 

Enc. Submitted docmnents 
-;, 

cc: Requestor 
(w/o ¢nclosures) 

-': ~'. 

Mr. Richard Cameron 
CEO ::-:yresident 
Prote9t Envirolll11ental Services, Inc. 
6504 ¥idway Road, Suite 200 
Ha1to~n City, Texas 76117 
(w/o ehclosures) 


