
May 13, 201 ~ .. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Leticia D, McGowan 
School Atto111ey 
Dallas Indepei:J.dent School District 
3700 Ross AVenue 
Dallas, Texas)5204 

Dear Ms. McGowan: 

0R20 11-06728 

You ask whether certain information is subject to required public disc10sme under the 
Pub lic Infomiation Act (the "Act"), chapter 5 5 2 of the Govemment Code. Yom request was 
assigned ID#AI7526 . 

.. ' 

The Dallas Independent School District (the "district") received a request for all responses 
to RFP LH-2036156 Health Services Electronic Records. You claim the submitted 
information i:$: excepted ftom discloslll'e mider section552~ 11 0 of the Govennnent Code. 
Fmiher, you state release ofthe submitted infonnation may implicate the proprietary interests 
of Healtlmlaster Holdings, L.L.c. ("Healtlnnaster").l Accordingly, you state, and provide 
documentatiOli showing, you have notified Healthmaster of the request for infonnation and 
of its right to submit arguments to this office as to why the submitted infonnation should not 
be released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) 

IWe ncHe the requestor is an employee of a second company that responded to the RFP. You do not 
indicate you have notified the second company lUlder section 552.305 ofthe Government Code ofthe request 
for information aJ.ld of its right to submit argm11ents to tIllS office. In tillS instance, however, we note the release 
of the second cQl11pany's infol111ation to its employee does not implicate the second company's proprietary 
interests. 
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(statutory preclecessor to section 552.305 permits govenunental body to rely on interested 
third pmiyto r,aise and explain applicability of exception in the Act in celiain circmnstances). 
We have received conmlents fl.-om Healtlmlaster. We have considered the submitted 
arguments mld reviewed the submitted infol11lation. 

Initially, we understand Healtlunaster to argue its response to the request for proposals is not 
subject to tl~e Act. The Act is applicable to "public infonnation." See Gov't Code 
§ 552.021. S~ction 552.002 oftheActprovides "public infol11lation" consists ofinfol11lation 
that is collect~d, assembled, or maintained under a law or ordinance or in cOlmection with 
the transactiqn of official business: 

(1) by,_a govenunental body; or 

(2) for a govenunental body and the govenmlental body owns the infonnation 
or has a right of access to it. 

Id. § 552.002,(a). Thus, virtually all of the information that is in a govenunental body's 
physical p01?~~ssion constitutes public infol11lation that is subject to the Act. Id. 
§ 552.022(a)O); see also Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). 
Furthennore, the Act applies to infol11lation a govenmlental body does not physically 
possess, if th~ infonnation is collected, assembled, or maintained for a govenunental body, 
and the gove~l)mental body owns the infOlmation or has a right of access to it. Gov't Code 
§ 552.002(a)(2). Thus, infonnation that is collected, assembled, or maintained by a third 
pmiy may be-subject to disclosure under the Act if a govenmlental body owns or has a right 
of access to the infonnation. See Open Records Decision No. 462 (1987). Where a third 
party has prepared infonnation on behalf of a govenmlental body mld the govenunental body 
has a right o(t;tccess to it, the infol11lation is subject to the Act, even though it is not in the 
governmental body's custody. Open Records Decision No. 558 (1990). 

In this instm~ce, the district issued a request for proposals to contract for services to the 
district, and B;ealtlmlaster submitted its response as a pmi of the contract bidding process. 
The district h~s submitted a copy ofthe infOlmation at issue to tIllS office for review. Upon 
review, we fit}d this response to the request for proposals constitutes "infonnation that is 
collected, assembled, or maintained lmder a law or ordinmlce or in cOlmection with the 
transaction of official business" by or for the district. See Gov't Code § 552.002(a). We 
therefore conG,lude Healtlunaster' s response to the request for proposals is public infol11lation 
that is subj est to the Act. Accordingly, we will consider Healtlunaster's remaining 
arguments ag~inst disclosme of the submitted infonnation. 

: .t.:~, 

Section 552.1:01 ofthe Govenunent Code excepts fl.-om disclosme "infonnation considered 
to be confide~1tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552. l.Ol. While Healtlunaster genei·ally asselis pOliions of its infonnation are 
confidential QY law, it has not directed om attention to mly confidentiality provision, nor are 

'; .... 
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we aware qt any, that would make the information at issue confidential under 
section 552.101. See, e.g., Open Records Decision Nos. 611 at 1 (1992) (conunon-Iaw 
privacy), 600)at 4 (1992) (constitutional privacy), 478 at 2 (1987) (statutory confidentiality). 
Therefore, t1w district may not withhold any portion of these Healt1U11aster's information 
under sectiOli552.101 of the Govenunent Code. 

Hea1t1unaster~also asserts some of its information is excepted from disclosure pursuant to 
section 552.194 of the GovenU11ent Code, which excepts "infonnation that, if released, 
would give advantage to a competitor or bidder." Gov't Code § 552.104(a). This exception 
protects the :competitive interests of govenmlental bodies such as the district, not the 
proprietary il).terests of private parties such as Healtlunaster. See Open Records Decision 
No. 592 at 8 (1991) (discussing statutory predecessor). In tIns instance, the district does not 
raise section 5;52.104 as an exception to disclosure. Therefore, the district may not withhold 
any of Health?-llaster's infomlation lmder section 552.104 of the GovenU11ent Code . 

. :. 

: . , 

Although the,glistrictargues the submitted infonnation is excepted lmder section 552.110 of 
the Govenm~~ht Code, that exception is designed to protect the interests of third pmiies, not 
the interests 6f a govenunental body. Thus, we do not address the district's arglll11ents lmder 
section 552. UO. We will, however, address Healtlunaster' s argmnents under this exception. 
Section 552) 10 protects the proprietary interests of private parties by excepting fi.'om 
disclosure two types of information: trade secrets and commercial or financial infonnation, 
the re1easec'pf which would cause a third pmiy substantial competitive harm. 
Section 552.l10(a) of the Govemment Code excepts from disclosure' "[aJ trade secret 
obtained fi·om'·a person and privileged or confidential by statute or judicial decision." Gov't 
Code § 552.110(a). The Texas Supreme Comi has adopted the definition of trade secret 
fi'om section;,757 of the Restatement ofTOlis. Hyde COlp. v. Huffines, 314 S.W.2d 763 
(Tex. 1958); ,.s:ee also Open Records Decision No. 552 at 2. Section 757 provides a trade 
secret is 

any fq>i~mu1a, pattem, device or compilation of infonnation which is used in 
one's',business, mld which gives him an oppOliunity to obtain an advantage 

::r, 

over ~ompetitors who do not know or use it. It may be a formula for a 
chem~9.al compolmd, a process of manufacturing, treating or preserving 
matedals, a pattem for a machine or other device, or a list of customers. It 
differ$,fi.'om other secret infonnation in a business ... in that it is not simply 
infom1ation as to single or ephemeral events in the conduct of the business 
.... A. trade secret is a process or device for continuous use in the operation 
ofthe,business .... [It may J relate to the sale of goods or to other operations 
in the business, such as a code .for detennining discolmts, rebates or other 
concei'sions in a price list or catalogue, or a list of specialized customers, or 
a metb;od ofboo1d<:eeping or other office management. 

, . 
" 
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RESTATEMEN,r OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
detennining \:vhether particular inf01111ation constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors? RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
private persori' s claim for exception as valid under section 552.110 ifthat person establishes 

. a prima jacieease for exception and no argmnent is submitted that rebuts the claim as a 
matter oflaw" ORO 552 at 5-6. However, we cannot conclude section 552. 110(a) applies 
unless it has"been shown the inf01111ation meets the definition of a trade secret and the 
necessary factors have been demonstrated to establish a trade secret claim. See Open 
Records Decision No. 402 (1983). 

Section 552. Ll O(b) excepts fl.-om disclosure "[ c Jommercia1 or financial infonnation for which 
it is demonstnited based on specific factual evidence that disclosure would cause substantial 
competitive Harm to the person from whom the inf01111ation was obtained." Gov't Code 
§ 552.11 O(b )'.i Section 552.11 O(b) requires a specific factual or evidentiary showing, not 
conc1usory or generalized allegations, that substantial competitive injury would likely result 
from release/of the requested infonnation. See Open Records Decision No. 661 at 5-6 
(business enterprise must show by specific factual evidence that release of infonnation would 
cause it substantial competitive h3.1111). 

Healt1unaster: contends pOliions of its infonnation constitute trade secrets lUlder 
section 552. UO(a) ofthe Gove111ment Code. Upon review, we find Healthmaster has failed 
to establish a 'prima fade case that any of its infonnation is a trade secret protected by 
section 552. HO(a). See Open Records DecisionNos. 402 (section 552.110(a) does not apply 
unless information meets definition of trade secret and necessary factors have been 
demonstrated to establish trade secret claim), 319 at 2 (infonnation relating to org3.11ization, 
persOlme1, ma.xket studies, professional references, qualifications, experience, and pricing not 
excepted undyr section 552.110). We further note plicing infonnation pertaining to a 
p3.1iicu1ar prQPosa1 or contract is generally not a trade secret because it is "simply 
inf01111ation as to single or ephemeral events in the conduct of the business," rather than "a 
process or dey~ce for continuous use in the operation of the business." See Restatement of 

2The fbllowing are the six factors that the Restatement gives as indicia of whether information 
constitutes a trade secret: 

(1) the 'extent to which the infonnation is lmown outside of [the company]; 
(2) the,~xtent to which it is known by employees and others involved in [the company's] 
busil.1e~s; . 
(3) the.yxtent of measures taken by [the company] to guard the secrecy of the information; 
(4) the ',yalue of the information to [the company] and [its] competitors; 
(5) the'h,\nount of effort or money expended by [ the company] in developing the information; 
(6) the{ease or difficulty with which the infonnation could be properly acquired or duplicated 
by others. 

RESTATEMENT O.FTORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2'::(1980). 

; ~' 
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TOlis § 757 c~nt. b (1939); Huffines, 314 S.W.2d at 776; ORDs 319 at 3,306 at 3. Thus, the 
district may not withhold any ofHealtlunaster's infonnation under section 552.110(a) ofthe 
Goverm11ent Code. 

Healt11l11astel;·also contends portions of its infol111ation are excepted from disclosme tmder 
section 552. q O(b) ofthe Govenunent Code. Upon review, we find HealtIunaster has failed 
to ma1ce the specific factual or evidentialY showing required by section 552.110(b) that 
release of any of its infol111ation would cause Healtillnaster substantial competitive hann. 
See ORD 319 at 3 (statutory predecessor to Gov't Code § 552.110 generally not applicable 
to infol111atioilrelating to organization and pers0l1l1el, market studies, professional references, 
qualifications,'and experience, and pricing). Additionally, this office considers the prices 
charged in gQ'len1l11ent contract awards to be a matter of strong public interest; thus, the 
pricing infol111ation ofa wimnng bidder is generally not excepted under section 552.110(b). 
See Open Records Decision No. 514 (1988) (public has interest in knowing prices charged 
by goven1l11ent contractors); see generally Dep't of Justice Guide to the Freedom of 
Infonnation A,ct 344-345 (2009) (federal cases applying analogous Freedom ofInfonnation 
Act reasoning~that disclosme of prices charged govel11ment is a cost of doing business with 
govenllnent):~. Therefore, the district may not withhold any of HealtIunaster's infol111ation 
under section 552.11 O(b) of the Goven1l11ent Code. As you raise no other exception to 
disclosure, the district must release the submitted infol111ation in its entirety. 

This letter mUng is limited to the particular infonnation at issue in tIns request and limited 
to the facts aElpresented to us; therefore, this mling must not be relied upon as a previous 
detenninatio~1 regarding any other infonnation or any other circumstances. 

This mling triggers impOliant deadlines regarding the rights and responsibilities of the 
goven1l11entalbody and ofthe requestor. For more infOlmation concerning those rights and 
responsibilit{~s, please visit om website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the ,Qffice of the Attol11ey General's Open Govenunent Hotline, toll free, 
at (877) 673:~6839. Questions concel11ing the allowable charges for providing public 
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of 

" 

the Attol11ey general, toll fi.-ee, at (888) 672-6787. 

Sincerely, .'~ /" 

~~;zV~ 
Mack T. Han;isOl~ 
Assistant Attpl11ey General 
Open Record.$ Division 

,;', 

MTH/em 

.... , 
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Ref: ID# 4'P526 

, 
Ene. Subniitted documents 

c: Requ~stor 
(w/o bnc1osmes) 

Mr. Martin M. Smith ,. .. 

CEO·· .. 
Healthinaster 
2655 .Qakley Park Road, Suite 100 
WallE).~ Lake, Michigan 48390 
(w/o enc1osmes) 


