ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 16, 2011

Mr. Tyler F. Wallach

Assistant City Attorney

City of Fort Worth

1000 Throckmorton Street, 3™ Floor
Fort Worth, Texas 76102

OR2011-06829
Dear Mr. Wallach:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 418774 (Fort Worth PIR No. W007267). :

The City of Fort Worth (the “city”) received a request for the personnel file of a specified
individual." You state you have released a majority of the responsive records to the
requestor. You inform us the city has redacted information subject to section 552.117 of the
Government Code as permitted by section 552.024(c) of the Government Code.? You claim
that portions of the submitted information are excepted from disclosure under section
552.101 of the Government Code. We have considered the exceptlon you claim, and
reviewed the submitted information.

! You indicate the city sought and received clarification from the requestor regarding the request. See
~ Gov’t Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount
of information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used).

2 Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, social security numbers, and family member information of current or former officials or employees
of a governmental body. Section 552.024 of the Government Code authorizes a governmental body to withhold
information subject to section 552.117 without requesting a decision from this office if the employee or official
or former employee or official chooses not to allow public access to the information. See Gov’ t Code
§§ 552.117, .024(c).

PosT OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Mr. Tyler F. Wallach - Page 2

The submitted information includes information that is excepted from disclosure under
section 552.102 of the Government Code.®> Section 552.102(a) excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme
Court recently held section 552.102(a) excepts from disclosure the dates of birth of state
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex.
Comptroller of Pub. Accounts v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd.,
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having carefully reviewed the
information at issue, we have marked the information that must be withheld under
section 552.102(a) of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t. Code § 552.101. This section encompasses common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. See id. at 681-82. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has found that the public has a legitimate interest in the
essential facts about a financial transaction between an individual and a governmental body.
See Open Records Decision No. 600 at 9 (1992) (information revealing that employee
participates in group insurance plan funded party or wholly by governmental body is not
excepted from disclosure); see also Open Records Decision Nos. 545 (1990) (financial
information pertaining to receipt of funds from governmental body or debts owed to
governmental body not protected by common-law privacy). This office has also found that
personal financial information not relating to a financial transaction between an individual
and a governmental body is excepted from required public disclosure under common-law
privacy. See ORD 600 (employee’s designation of retirement beneficiary, choice of
insurance carrier, election of optional coverages, direct deposit authorization, forms allowing
employee to allocate pretax compensation to group insurance, health care or dependent care),
545 (deferred compensation information, participation in voluntary investment program,
election of optional insurance coverage, mortgage payments, assets, bills, and credit history).
Further, this office has determined that a public employee’s net pay is protected by
common-law privacy even though it involves a financial transaction between the employee
and the governmental body. See Attorney General Opinion GA-0572 at 3-5 (2007) (stating
net salary necessarily involves disclosure of information about personal financial decisions

3 The Office of the Attorney General will raise a mandatory exception like section 552.102 on behalf
of a governmental body, but ordinarily will not raise other exceptions.
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and is background financial information about given individual that is not of legitimate
concern to public). On the contrary, a public employee’s gross salary is a matter of
legitimate public interest and is therefore not protected by common-law privacy. Id.; see also
Gov’t Code § 552.022(a)(2); Open Records Decision Nos. 602 at 5 (1992), 342 at 3 (1982).

Upon review, we find a portion of the submitted information, which we have marked, is
highly intimate or embarrassing and is not of legitimate public concern. Thus, the city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. However, the contributions to Medicare and non-
optional retirement programs do not constitute personal financial decisions for the purposes
of common-law privacy and thus may not be withheld. See ORD 600 (stating financial
information relating to retirement benefits must be disclosed if it reflects the employee’s
mandatory contributions to aretirement program). Additionally, you have failed to establish
how the remaining information you have marked is highly intimate or embarrassing and is
not of legitimate public concern. Thus, the remaining information may not be withheld
under section 552.101 in conjunction with common-law privacy. As you raise no further
exceptions to disclosure, the remaining responsive information must be released.

In summary, the city must withhold the information we marked under section 552.102 and
section 552.101 of the Government Code in conjunction with common-law privacy. The
remaining information must be released to the requestor.

- This letter ruling is limited to the particular information at iésue in this réquest and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. '

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information-
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney
General, toll free at (888) 672-6787.

Sincerely,

%M@u fFed
Kirsten Brew

Assistant Attorney General
Open Records Division

KB/sdk
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Ref: ID# 418774
Enc. Submitted documents

c: Requestor
(w/o enclosures)




