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GREG ABBOTT

May 16, 2011;_‘

Ms. Paula M;f_Rosales

Assistant District Attorney

Dallas County District Attorney’s Office
133 North Riverfront Boulevard, LB-19
Dallas, Texas:75207-4399

OR2011-06852
Dear Ms. Roéiéles:

You ask whéiher certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID#:417609.

The Dallas Céunty District Attorney (the “district attorney”) received a request.for several
categories of information pertaining a specified cause number and the conviction of anamed
individual for aggravated robbery. You claim that the submitted information is excepted
from disclosure under sections 552.101, 552.108, 552.111, 552.130, and 552.147 of the
Government-Code.! We have considered the exceptions you claim and reviewed the
submitted illf@llnati011.

We note the éﬁbmitted information is subject to section 552.022 of the Government Code.
Section 552.022(a) provides, in relevant part:
(a) [T]he following categories of information are public information and not
excepted fromrequired disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
= Section 552.108[.]

Gov’t Code §55 2.022(2)(1). The submitted information is part of a completed investigation
made by the di“stript attorney. Thus, this information is subject to section 552.022(a)(1) and

‘Althodéh you raise section 552,101 of the Go.vemment Code in conjunction with sections 552,130
and 552.147 of the Government code, we note section 552.101 does not encompass other exceptions in the Act.
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must be relegsed unless it is excepted from disclosure under section 552.108 of the
Government -Code or is expressly made confidential under other law. See id.
§ 552.022(a)(1). You claim section 552.111 of the Government Code for portions of the
submitted information. Section 552.111 is a discretionary exception to disclosure that
protects a governmental body’s interests and may be waived. See id. § 552.007; Open
Records Decision Nos. 677 at 10-11 (2002) (attorney work-product privilege under
section 552.111 may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally).
As such, section 552.111 is not “other law” that makes information confidential for the
purposes of section 552.022(a)(1). . Therefore, the district attorney may not withhold the
submitted information under section 552.111 of the Government Code. The attorney work
product privilege is found in rule 192.5 of the Texas Rules of Civil Procedure. The Texas
Supreme Court has held the Texas Rules of Civil Procedure are “other law” within the
meaning of section 552.022. See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001).
However, rule 192.5 is only applicable to civil litigation, not criminal prosecutions. Thus,
the district attorney may not withhold the information at issue under rule 192.5. However,
because information subject to section 552.022(a)(1) may be excepted under section 552.108,
we will consider the district attorney’s arguments under that exception for the submitted
information.  You also raise sections 552.101 and 552.1300f the Government Code, which
do constitute fjother law” for purposes of section 552.022(a)(1). Accordingly, we will also -
consider the applicability of sections 552.101 and 552.130 of the Government Code for the
submitted information.

Next, we turn to your arguments under section §52.108 of the Government Code, as they are
potentially the most encompassing. Section 552.108 provides in part:

(a) Infbnnation held by a law enforcement agency or prosecutor that deals
~with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

2 (1) release of the information would interfere with the detection,
.- Investigation, or prosecution of crime;

st for]
(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:
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* (3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)(1), ()(4), (b)(3). A governmental body claiming section 552.108
must reasonably explain how and why this exception is applicable to the information at issue.
See id. §§ 552.108, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
You have not stated the information at issue pertains to an ongoing criminal investigation or
prosecution, nor have you explained how its release would interfere in some way with the
detection, investigation, or prosecution of crime. Thus, you have not met your burden under
section 552.108(a)(1). Sections 552.108(a)(4) and 552.108(b)(3) are applicable to
information that was prepared by an attorney representing the state in anticipation of or in
the course of preparing for criminal litigation or that reflects the mental impressions or legal
reasoning of an attorney representing the state. Gov’t Code § 552.108(a)(4), (b)(3). The
information at issue consists of police department records pertaining to the incident at issue.
You state “[s]ome of the information in the requested file is likely prosecutorial work
product].]” (emphasis added). However, you do not specify which portions of this
information, :if any, were actually “prepared by an attorney representing the state in
anticipation .of or in the course of preparing for criminal litigation.” See id.
§ 552.108(a)(4)(A), (b)(3)(A). Likewise, you have not demonstrated that any of the
submitted information “represents the mental impressions or legal reasoning of an attorney
representing the state.” Id. § 552.108(a)(4)(B), (b)(3)(B). Thus, we find you have not shown
how any of this information actually consists of prosecutorial work product. See id.
§ 552.301(e)(1)(A), (e)(2) (governmental body must label copy of requested information to
indicate which exceptions apply to which parts of the copy). Therefore, as you have not
established that the information at issue falls within the scope of section 552.108(a)(1),
section 552.108(a)(4), or section 552.108(b)(3), we conclude that the district attorney may
not withhold any of this information under section 552.108 of the Government Code.

Section 552.101 of'the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses section 411.083 of the Government Code which
pertains to criminal history record information (“CHRI”) generated by the National Crime
Information Center or by the Texas Crime Information Center. Title 28, part 20 of the Code
of Federal Regulations governs the release of CHRI that state agencies obtain from the
federal goveriment or other states. See Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow itsindividual law with respect to CHRI it generates.
See id. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
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information 111 accordance with chapter 411, subchapter F of the Government Code. See
Gov’t Code §411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may only release CHRI to another
criminal justice agency for a criminal justice purpose. Seeid. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter 411,
subchapter F."We note section 411.083 does not apply to active warrant information or other
information relating to one’s current involvement with the criminal justice system. See id.
§ 411.081(b) (police department allowed to disclose information pertaining to person’s
current involvement in the criminal justice system). Upon review, we conclude Exhibit H
constitutes CHRI that the district attorney must withhold under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code. However,
we find the rémaining information you seek to withhold on this basis does not constitute
CHRI The district attorney may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code.

You claim portions of the submitted information are excepted from disclosure under
section 552.101 of the Government Code based on the common-law and constitutional rights
to privacy. Section 552.101 of the Government Code encompasses the common-law right
of privacy, which protects information that is (1) highly intimate or embarrassing, such that
its release would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this

test must be established. See id. at 681-82. The types of information considered intimate or

embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psycliiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. See id. at 683.

We understand you to claim some of the information at issue should be withheld under
section 552.101 in conjunction with common-law privacy upon a showing of a “special
circumstances!’ in which the release of information would likely cause someone to face an
imminent threat of physical danger. See, e.g., Open Records Decision Nos. 169 (1977), 123
(1976). However, the Third Court of Appeals ruled the “special circumstances” aspect of
the common-law right to privacy recognized in past open records decisions directly conflicts
with Texas Supreme Court precedent regarding common-law privacy. Tex. Dep’t of Pub.
Safety v. Cox.Tex. Newspapers, 287 S.W.3d 390 (Tex. App.—Austin 2009, pet. granted).
The court of appeals ruled that the two-part test set out in Industrial Foundation is the “sole
criteria” for determining whether information can be withheld under common-law privacy.
Id.; see also Didus. Found., 540 S.W.2d at 686.
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This office has found a compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1 989) (ﬁndmg significant privacy interest in compilation of individual’s criminal history by
recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Moreover, a compilation
of a private Qitizen”s criminal history is generally not of legitimate concern to the public.
However, active warrant information or other information relating to an individual’s current
mvolvement 1 mn the criminal justice system does not constitute criminal history information
for the pulposes of section 552.101. See Gov’t Code § 411.081(b). Determinations under
common-law privacy must be made on a case-by-case basis. See Indus. Found., 540 S.W.2d
at 685 (whether matter is of legitimate interest to public can be considered only in context
of each partic_fﬁlar case); Open Records Decision No. 373 at 4 (1983). Uponreview, we find
that portions of the submitted information are highly intimate or embarrassing and not of
legitimate public interest. Accordingly, the district attorney must withhold the information
we have maiKGd under section 552.101 of the Government Code in conjunction with
common-law: puvacy However we find the remaining information is either not highly
itimate or embarrassmg or 1s of legitimate public concern. The district attorney may not
. withhold any’s of the remaining information unde1 section 552.101 of the Govermnment Code
n conJunctlon with common- -law privacy.

Section 552. 101 also encompasses the doctrine of constitutional privacy. The constitutional
right to privacy protects two types of interests. See Open Records Decision No. 600 at 4
(1992) (citing, Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985)). The first is
the interest in independence in making certain important decisions related to the “zones of
privacy’ 1ecog111zed by the United States Supreme Court. Id. The zones of privacy
recognized by the United States Supreme Court are matters pertaining to marriage,

procreation, conuaceptlon family relationships, and child rearing and education. See id.

The second interest is the interest in avoiding disclosure of personal matters. The test for
whether information may be publicly disclosed without violating constitutional privacy rights
involves a balancing of the individual’s privacy interests against the public’s need to know
information of_f public concern. See Open Records Decision No. 455 at 5-7 (1987) (citing
Fadjo v: Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information considered
private under the constitutional doctrine is narrower than that under the common-law right
to privacy; t11¢{*111ateria1 must concern the “most intimate aspects of human affairs.” See id.

at 5 (citing Ramie, 765 F.2d at 492). You argue that portions of the submitted information
are Conﬁdentlal under constitutional privacy. Upon review, we find you failed to
demonstrate how any portion of the submitted information falls within the zones of privacy
or nnphcqtes” any party’s privacy interests for purposes of constitutional privacy.

Accordingly,the district attorney may not withhold any of the submitted information under
section 552.1”0}1 in conjunction with constitutional privacy.

Section 552. 1;:_01 also encompasses the common-law informer’s privilege, which has long
been recognizeéd by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim.
App. 1969); Hawthorne v. State, 10 SW.2d 724, 725 (Tex. Crim. App. 1928). The
informer’s privilege protects from disclosure the identities of persons who report activities
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over which th}féigovelmnental bodyhas criminal or quasi-criminal law-enforcement authority,
provided that the subject of the information does not already know the informer’s identity.
Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). The informer’s privilege
protects the identities of individuals who report violations of statutes to the police or similar
law- enfowement "Lgenmes as well as those who report violations of statutes with civil or
criminal penaltles to “administrative officials having a duty of inspection or of law
enforcement within their particular spheres.” Open Records Decision No. 279 at 2 (1981)
(citing 8 Johh H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J.
McNaughtontev. ed. 1961)). The report must be of a violation of a criminal or civil statute.
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. The privilege excepts the
informer’s stdtement only to the extent necessary to protect the informer’s identity. See Open
Records Decision No. 549 at 5 (1990). However, individuals who provide information in
the course of:an investigation but do not make the initial report of the violation are not
informants fqi:f‘tlle purposes of claiming the informer’s privilege. Wenote that the informer’s
privilege does not apply where the informant’s identity is known to the individual who is the
subject of thé:complaint. See ORD 208 at 1-2.

You seek to withhold the identities and identifying information of the complainant and the
witnesses invelved in the district attorney’s investigation of aggravated assault, which carries
acriminal penalty. However, we note the identities of witnesses who provided information
during the cotirse of the investigation but did not make the initial report of the violation are
not excepted ‘under the informer’s privilege. Further, review of the submitted information
reveals the i;tidividual who is the subject of the complaint knows the identity of the
complainant. {Accordingly, we find you have failed to establish the informer’s privilege is
applicable to any of the information you seek to withhold, and the district attorney may not
withhold any {of the information at issue under section 552.101 on that basis.

You also claifﬁ the submitted information contains Texas motor vehicle record information
that is excepted from disclosure under section 552.130 of the Government Code.
Section 552. 1}3;0 ofthe Government Code excepts from disclosure “information [that] relates
to ... a motot vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130(a).- The district attorney must, therefore, withhold the Texas motor vehicle record
information we have marked in under section 552.130 of the Government Code.?

Finally, you 1‘%@156 section 552.147 of the Government Code for the social security numbers
contained in the remaining information. Section 552.147 of the Government Code provides
“[t]he social security number of a living person is excepted from” required public disclosure
under the Act: Id. § 552.147. Section 552.147(b) authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of
requesting a dgcision from this office under the Act. Seeid. § 552.147(b). Thus, we agree

*We note thls office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bod1es authorizing them to withhold ten categories of information, including Texas driver’s
license and 11cen$e plate numbers under section 552.130 of the Government Code without the necessity of
requesting an attomey general decision.
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the district attomey may withhold the social security numbers of living 111d1V1duals within
the 1em'unmg ‘information under section 552.147. :

In summary, the district attorney must withhold the Exhibit H under section 552.101 of the
Govemment‘Code in conjunction with section 411.083 of the Government Code. The
district attomey must withhold the information we have marked under section 552.101 ofthe
Government Code in conjunction with common-law privacy. The district attorney must
withhold the information we marked under section 552.130 of the Government Code. The
district attorney may withhold the social security numbers of living individuals under
section 552.147 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited -
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tﬁiggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor, For more information concerning those rights and
responsibﬂiti;é's, please visit our website at hitp://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673"‘%;;6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Ef}eneral, toll free at (888) 672-6787.

Sincerely,

Tt

87

Kate Hartfield
Assistant Atténley General
Open Records Division

KH/em
Ref:  ID# 417609

Enc. Slelﬂigtted documents
c: Requéétor
(w/o enclosures)




