
May 16, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Paula M:Rosales 
Assistant Dis;trict Attol11ey 
Dallas County District Attol11ey's Office 
133 North Riyerfront Boulevard, LB-19 
Dallas, Texas 75207-4399 

Dear Ms. Ro~.ales: 
., 

0R2011-06852 

You ask whether celiain' information is subj ect to required public disclosure under the 
Public Inforn1ation Act (the "Act"), chapter 552 ofthe GoVel111nent Code. Your request was 
assigned ID#A17609. 

The Dallas COlmty District Attomey (the "district attol11ey") received a request for several 
categories of i~lformation peliaining a specified cause number and the conviction of a named 
individual fotaggravated robbery. You claim that the submitted infol111ation is excepted 
from disclosure under sections 552.101, 552.108, 552.111, 552.130, and 552.147 of the 
Goven1l11entCode. 1 We have considered the exceptions you claim and reviewed the 
submitted information. 

We note the ~ubmitted information is subject to section 552.022 of the Govel11ment Code. 
Section 552.Q22(a) provides, in relevant part: 

(a) [TJhe following categories 6finfonnatiol1 are public information and not 
excePted :6:omrequired disclosure tmder this chaptenmless they are expressly 
confiqential under other law: 

, (1) a completed repOli, audit, evaluation, or investigation made of, 
, .' for, or by a govenllnental body, except as provided by 
:~ Section 552.108[.] 
';." 

Gov't Code §:,$52.022( a) (1 ). The submitted infol111ation is part of a completed investigation 
made by the district attorney. Thus, this information is subj ect to section 552. 022( a) (1 ) and 

IAlthotigh you raise section 552.101 of the Government Code in conjlllction with sections 552.130 
and 552.147 of the GovenU11ent code, we note section 552.1 0 1 does not encompass other exceptions in the Act. 
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must be released unless it is excepted from disclosme lU1der section 552.108 of the 
Govel11mentCode or is expressly made confidential under other law. See tel. 
§ 552.022(a)(1). You claim section 552.111 of the Govel11ment Code for portions of the 
submitted inf0l111ation. Section 552.111 is a discretionary exception to disclosme that 
protects a govemmental body's interests and may be waived. See iel. § 552.007; Open 
Records Decision Nos. 677 at 10-11 (2002) (att0111ey work-product privilege under 
sectioh 552.111 may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally). 
As such, section 552.111 is not "other law" that makes inf01111ation confidential for the 
pmposes of section 552.022(a)(1). Therefore, the district att0111ey may not withhold the 
submitted infonnation under section 552.111 of the Govenl1nent Code. The att0111ey work 
product privilege is found in rule 192.5 of the Texas Rules of Civil Procedme. The Texas 
Supreme Court has held the Texas Rules of Civil Procedure are "other law" within the 
meaning of section 552.022. See In re City of Georgetown, 53 S.W.3d 328,336 (Tex. 2001). 
However, rule 192.5 is only applicable to civil litigation, not criminal prosecutions. Thus, 
the district attomey may not withhold the inf01111ation at issue under rule 192.5. However, 
because infor,nlation subj ect to section 552. 022( a) (1 ) may be excepted under section 552.108, 
we will consider the district att0111ey's arguments lU1der that exception for the submitted 
information. ,You also raise sections 552.101 and 552. 1300fthe Govenl1nent Code, which 
do constitute~tother law" forpmposes of section 552.022(a)(I). Accordingly, we will also , 
consider the applicability of sections 552.101 and 552.130 of the Govenl1nent Code fm' the 
submitted information. 

Next, we turn to your arguments under section 552.108 of the Government Code, as they are 
potentially the most encompassing. Section 552.108 provides in pali: 

(a) Infomlation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

<'. (1) release of the inf01111ation would interfere with the detection, 
investigation, or prosecution of crime; 

i, [orJ 

,:; (4) it is infonnation that: 

" 
.. ",' 

(A) is prepared by an att0111ey representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
att0111ey representing the state. 

(b) An intemal record or notation of a law enforcement agency or prosecutor 
that is maintained for intemal use in matters relating to law enforcement or 
proseQution is excepted from [required public disclosure] if: 
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;.: (3) the intemal record or notation: 

(A) is prepared by an attol11ey representing the state in 
anticipation of or in the comse of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
attomey representing the state. 

Gov't Code § 552.108(a)(1), (a)(4), (b)(3). A govenunental body claiming section 552.108 
must reasonably explain how and why this exception is applicable to the infonnation at issue. 
See iel. §§ 552.108, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
You have notstated the infomlation at issue pertains to an ongoing criminal investigation or 
prosecution, nor have you explained how its release would interfere in some way with the 
detection, investigation, or prosecution of clime. Thus, you have not met your bmden under 
section 552.108(a)(1). Sections 552.108(a)(4) and 552.108(b)(3) are applicable to 
infomlation that was prepared by an attomey representing the state in anticipation of or in 
the course of preparing for criminal litigation or that reflects the mental impressions or legal 
reasoning of an attomey representing the state. Gov't Code § 552.108(a)(4), (b)(3). The 
infomlatiori at issue consists of police depatiment records peliaining to the incident at issue. 
You state "[ s]ome of the infOlTIlation in the requested file is likely prosecutorial work 
product[.]" (i:1mphasis added). However, you do not specify which portions of this 
information, ,if any, were actually "prepared by an attol11ey representing the state in 
anticipation of or in the course of preparing for criminal litigation." See id. 
§ 552. 1 08 (a)(4) (A), (b)(3)(A). Likewise, you have not demonstrated that any of the 
submitted in~9hllation "represents the mental impressions or legal reasoning of an attorney 
representingt,lle state." Id. § 552.108(a)(4)(B), (b)(3)(B). Thus, we find you have not shown 
how any of this information actually consists of prosecutOlial work product. See tel. 
§ 552.301(e)O)(A), (e)(2) (govel11mental body must label copy of requested info1111ation to 
indicate which exceptions apply to which parts of the copy). Therefore, as you have not 
established that the infonnation at issue falls within the scope of section 552.108(a)(1), 
section 552.108(a)(4), or section552.108(b)(3), we conclude that the district attol11ey may 
not withhold any of this infonnation under section 552.108 of the Govenunent Code. 

Section 552.1 0 1 ofthe Govermnent Code excepts from disclosure "info1111ation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. S~ction 552.101 encompasses section 411.083 of the Govenunent Code which 
pertains to crhninal history record infonnation ("CHRI") generated by the National Crime 
Information Center or by the Texas Clime Info1111ation Center. Title 28, pati 20 ofthe Code 
of Federal Regulations govel11S the release of CHRI that state agencies obtain from the 
federal govel11111ent or other states. See Open Records Decision No.5 65 (1990). The federal 
regulations al~ow each state to follow its individual law with respect to CHRI it generates. 
See iel. Sectipn 411.083 of the Govenunent Code deems confidential CHRI that the 
Depatiment of Public Safety ("DPS") maintains, except that DPS may disseminate this 
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infennatien i{i accerdance with chapter 411, subchapter F ef the Gevennnent Cede. See 
Gev't Cede f411.083. Sectiens 411.083(b)(1) and 411.089(a) autherize a criminal justice 
agency to' ebtain CRRI; hewever, a criminal justice agency may enlyrelease CRRl to' anether 
criminaljustice agency fer a criminaljusticeplU]Jese. See iel. § 411.089(b )(1). Other entities 
specified in chapter 411 efthe Gevenmlent Cede are entitled to' ebtain CRRI frem DPS 0.1' 

anether crimillal justice agency; hew ever, these entities may net release CRRl except as 
previded by chapter 411. See generally iel. §§ 411.090-.127. FlUihemlere, any CRRI 
ebtained freID. DPS 0.1' any ether criminal justice agency must be withheld under 
sectien 552.101 eftheGevenmlent Cede in cenjlUlctien with Gevenmlent Cedechapter411, 
subchapter F . 'We nete sectien 411.083 dees net apply to' active wan-ant infennatien 0.1' ether 
infemlatien relating to' ene's current invelvement with the criminal justice system. See id. 
§ 411.081(b}(pelice department allewed to' disclese infennatien pertaining to' persen's 
CUlTent invelvement in the criminal justice system). Upen ryview, we cenclude Exhibit H 
censtitutes CRRI that the district attemey must withheld under sectien 552.101 ef the 
Gevemment Cede in cenjunctien with sectien 411.083 efthe Gevenmlent Cede. Hewever, 
we find the r:e'l.llaining infemlatien yeu seek to' withheld en this basis dees net censtitute 
CHRI. The ~district attemey may net withheld any ef the remaining infennatien under 
sectien 552. r,Ol ef the Gevennnent Code in cenjunctien with sectien 411.083 ef the 
Gevenmlent Cede. 

y eu claim portiens O.f the submitted infermatien are excepted frem disclesure lUlder 
sectien 552.1 OJ 0. f the Government Cede based en the commen -law and censti tutienallights 
to' privacy. Section 552.101 ofthe Govermnent Code encompasses the cemmen-Iaw right 
ef privacy, which pretects infemlation that is (1) highly intimate 0.1' embarrassing, such that 
its release wo'uld be highly ebjectionable to' a reasenable persen, and (2) net ef legitimate 
cencem to' the: public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 
(Tex. 1976). To. demO.nstrate the applicability ef cOlmnen-Iaw privacy, beth prengs efthis 
test must be established. See id. at 681-82. The types ef infe1111ation considered intimate or, 
embarrassing by the Texas Supreme Court in Industrial Foundation included infennatien 
relating to' sex:ual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psy~hiatric treatment ef mental diserders, attempted suicide, and injuries to' sexual 
ergans. See tit at 683. 

We understand you to' claim seme of the infennation at issue sheuld be withheld under 
sectien 552.101 in cO.njunction with cOlmnon-law privacy upon a shewing of a "special 
circumstances~' in which the release ef infemlatien weuld likely cause semeene to' face an 
imminent tln'eat efphysical danger. See, e.g., Open Recerds Decisien Nes. 169 (1977), 123 
(1976). Rew,ever, tIle Third Ceurt ef Appeals ruled the "special circumstances" aspect ef 
the commen-l~w right to privacy rece gnized in past epen recerds decisiens directly cenflicts 
with Texas Sllpreme COlUi precedent regarding cemmon-Iaw privacy. Tex. Dep't of Pub. 
Safety v. CoxTex. Newspapers, 287 S.W.3d 390 (Tex. App.-Austin 2009, pet. granted). 
The court ef appeals ruled that the twe-pali test set eut in Industrial Foundation is the "sele 
criteria" fer determining whether infemlatien can be withheld under cOlmnen-Iaw Plivacy. 
Id.; see also Iiidus. Found., 540 S.W.2d at 686 . 

. '.,: 
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This office ha:~ found a compilation of an individual's criminal history is highly embanassing 
information, t,ile publication of which would be highly objectionable to a reasonable person. 
Cj Us. DeP<:t of Justice v. Reporters Comm.for Freedom of the Press, 489 U.S. 749, 764 
(1989) (findhig significant privacy interest in compilation of individual's criminal history by 
recognizing d.istinction between public records found in comthouse files and local police 
stations and cQmpiled sm11lnary of criminal history infomlation). Moreover, a compilation 
of a private ~itizen's criminal history is generally not of legitimate concem to the pUblic. 
However, active wanant infonnation or other infonnation relating to an individual's ClUTent 
involvement 'in the criminal justice system does not constitute criminal histOlY infomlation 
forthepurpo~es of section 552.101. See Gov't Code § 411.081(b). Detenninations lmder 
cOl11mon-lawjjrivacy must be made on a case-by-case basis. See Indus. Found., 540 S. W.2d 
at 685 (whet1~er matter is oflegitimate interest to public can be considered only in context 
of each partic~llar case); Open Records Decision No. 373 at 4 (1983). Upon review, we find 
that portions ,Of the submitted infomlation are highly intimate or embanassing and not of 
legitimate pU1Jlic interest. Accordingly, the district attomey must withhold the infonnation 
we have marked lmder section 552.101 of the Govemment Code in conjlU1ction with 
cOllU1l0n-ICl\¥(privacy. Howe~er, we find the remaining illfonnation is either not highly 
intimate or eI11banassing or is of legitimate public concem. The district attomey may not 
withhold any'8fthe remaining infonnation under section 552.101 ofthe Govemment Code 
in conjunctio~1 with common-law privacy. . 

".', 

Section 552. {Ol also encompasses the doctrine of constitutional privacy. The constitutional 
right to privacy protects two types of interests. See Open Records Decision No. 600 at 4 
(1992) (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985)). The first is 
the interest ilf:independence in making ce1iain important decisions related to the "zones of 
privacy" recognized by the United States Supreme Comt. Id. The zones of privacy 
recognized by the United States Supreme Comt are matters peliaining to maniage, 
procreation, c,Qntraception, family relationships, and child rearing and education. See id. 
The second interest is the interest in avoiding disclosme of personal matters. The test for 
whether infor)nation may bepublicly disclosed without violating constitutional privacy rights 
involves a balancing of the individual's privacy interests against the public's need to lmow 
information Q-fpublic concem. See Open Records Decision No. 455 at 5-7 (1987) (citing 
Fadjo v; Coon: 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope ofinfonnation considered 
private under ,the constitutional doctrine is nanower than that lmder the c0l11lnon-law right 
to privacy; th~materialmust concem the "most intimate aspects ofhmnan affairs." See id. 
at 5 (citing Rainie, 765 F.2d at 492). You argue that pOliions ofthe submitted inf01111ation 
are confidential under constitutional privacy. Upon review, we find you failed to 
demonstrate how anypOliion ofthe submitted infomlation falls within the zones of privacy 
or implicate~. any paliy's privacy interests for pmposes of constitutional privacy. 
Accordingly,:1he district attomey may not withhold ally ofthe submitted infonnation lmder 
section 552.101 in conjunction with constitutional privacy. 

Section 552.1C)1 also encompasses the c0l11lnon-law infonner's privilege, which has long 
been recogni~,6d by Texas cOlUis. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. 
App. 1969); Jfawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The 
infol11ler'S privilege protects from disclosme the identities of persons who repOli activities 



Ms. Paula MC:Rosales - Page 6 

~:':. 

over which th'~governmental body has criminal or quasi -criminal law-enforcement authority, 
provided thafthe subj ect of the infornlation does not already know the infonner's identity. 
Open Records. Decision Nos. 515 at 3 (1988),208 at 1-2 (1978). The infol11ler'S privilege 
protects the i4entities of individuals who report violations of statutes to the police or similar 
law-enforcerllent agencies, as well as those who report violations of statutes with civil or 
criminal penalties to "administrative officials having a duty of inspection or of law 
enforcement within their paliicular spheres." Open Records Decision No. 279 at 2 (1981) 
(citing 8 Johil H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. 
McNaughton1:ev. ed. 1961)). The report must be ofa violation ofa criminal or civil statute. 
See Open Re~ords Decision Nos. 582 at 2 (1990), 515 at 4-5. The privilege excepts the 
infornler's statement only to the extent necessal-yto protect the infonner' s identity. See Open 
Records Decision No. 549 at 5 (1990). However, individuals who provide infonnation in 
the course ofi~n investigation but do not malce the initial rep01i of the violation are not 
infornlants fOrthe purposes of claiming the infonner' s privilege. We note that the infol11ler' s 
pri vilege does,not apply where the infornlant's identity is lmown to the individual who is the 
subject ofth~·::complaint. See ORD 208 at 1-2 . 

. ::, 

You seek to withhold the identities and identifying infonnation ofthe complainant alld the 
witnesses invo.1ved in the district attorney's investigation of aggravated assault, which calTies 
a criminal pel'lalty. However, we note the identities ofwitrlesses who provided infonnation 
during the cO{irse of the investigation but did not make the initial rep01i of the violation are 
not exceptedtmder the infonner's privilege. Further, review of the submitted infonnation 
reveals the in,dividual who is the subj ect of the complaint lmows the identity of the 
complainant. \Accordingly, we find you have failed to establish the infonner's privilege is 
applicable to any ofthe infonnation you seek to withhold, and the district attorney may not 
withhold any'ofthe infonnation at issue tmder section 552.101 on that basis. 

You also clail~ the submitted infornlation contains Texas motor vehicle record infonnation 
that is exceRted from disclosure under section 552.130 of the Government Code. 
Section 552.1:3:0 ofthe Government Code excepts from disclosure "infonnation [that] relates 
to ... a mot01: vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a m6tor vehicle title or registration issued by an agency ofthis state." Gov't Code 
§ 552.13 O( a).' The district attorney must, therefore, withhold the Texas motor vehicle record 
infornlation w.e have marked in tmder section 552.130 of the Government Code.2 

" ~ , 

Finally, you r~ise section 552.147 ofthe Government Code for the social security numbers 
contained intl}e remaining infornlation. Section 552.147 ofthe Govenunent Code provides 
"[ t ]he social s~curity mmIber of a living person is excepted from" required public disclosure 
under the Act IeZ. § 552.147. Section 552.147(b) authorizes a govenunental body to redact 
a living pers9n's social security number from public release without the necessity of 
requesting a d~cision from this office under the Act. See id. § 552.147(b). Thus, we agree 

2We n~ie this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental b8dies authorizing them to withhold ten categories of infonnation, including Texas driver's 
license and liceiise plate lllU11bers under section 552.130 of the Government Code, without the necessity of 
requesting an at1:t.ii"ney general decision. 
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the district attbrney may withhold the social security numbers of living individuals within 
the remaining,!information under section 552.147. , '" 

In summary, the district attorney must withhold the Exhibit H under section 552.101 of the 
Goveml1len(~ode in conjlUlction with section 411.083 of the Govenllnent Code. The 
district atton1#ymust withhold the infol111ation we have marked lUlder section 552.101 ofthe 
Goven1111ent:Code in conjlUlction with cOlmnon-law privacy. The district attol11ey must 
withhold the information we marked under section 552.130 ofthe Govenllnent Code. The 
district attonl,ey may withhold the social security numbers of living individuals lUlder 
section 552.147 of the Goven1111ent Code. The remaining infonnation must be released. 

This letter ruli,ng is limited to the paliicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOllregarding any other infol111ation or any other circmnstallCes. 

This ruling ti;iggers impOliant deadlines regal"ding the rights and responsibilities of the 
govenllnentaibody and ofth~requ_estor: Formore infonnation concel11ingthose rights and 
responsibilit{~s, please visit O'\.lr website at http://www.oag.state.tx.us/openJindex orl.php, 
or call thepffice of the Attol11ey General's Open Govenunent Hotline, toll free, 
at (877) 673\l5839. Questions conceming the allowable charges for providing public 
infol111ation1:1ilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

11AiJv 1t~jJ 
Kate I-Iali~:lr'1l"'\'" 
Assistant Att0>hley General 
Open Records Division 

KH/em 

Ref: ID# 4t7609 

Enc. Subnii,tted documents 

c: Requestor 
(w/o enclosures) 

',:' 

;{ 
\.'. 


