GREG ABBOTT

May 16,2011

Mr. John J. Janssen

Mr. Andrew B. Thompson

Assistant General Counsel

Corpus Christi Independent School District
P.O.Box 110

Corpus Christi, Texas 78403-0110

OR2011-06854
Dear Mr. J ané'sen & M. Thom'pson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#417806.

The Corpus Christi Independent School District (the “district”) received two requests for
information 1'¢'1at111g to the suspension of a named district employee and a specified incident.
You state the;_.;district does not possess any information responsive to the second part of the
first request.k: You also state the district has provided some information to the second
requestor. You claim that the remaining requested information is excepted from disclosure
under sections 552.101, 552.102, 552.103, 552.107, and 552.111 of the Government Code
and privileged under Texas Disciplinary Rule of Professional Conduct 1.05 and Texas Rule
of Evidence 503.2° We have considered your arguments and reviewed the submitted
representative-sample of information.?

'The Act does not require a governmental body to release information that did not exist when it
received a request or to create responsive information. See Economic Opportunities Dev. Corp. v. Bustamante,
562 S.W.2d 266:(Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2
(1992), 555 at 1.(1990), 452 at 3 (1986), 362 at 2 (1983).

2Althou"gh you raise section 552.101 of the Government Code in conjunction with Texas Disciplinary
Rule of Professional Conduct 1.05 and Texas Rule of Evidence 503, this office has concluded that
section 552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2 (2002),
575 at 2 (1990).:+

*This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov’t Code §§ 552.301(e)(1)(D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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Initially, we ﬁote that much of the information at issue is not responsive because it was
created after the district received the present requests for information. The Act does not
require a gov%mmental body to release information that did not exist when it received a
request. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555
at 1 (1990), 452 at 3 (1986), 362 at 2 (1983). This ruling does not address the public
availability of any information that is not responsive to the request, and the district need not
release such 1}11‘01'111'1‘[1011.

Next, we must address the district’s obligations under section 552.301 of the Government
Code, which plescubes the procedural obligations that a governmental body must follow in
asking this ofﬁce to decide whether requested information is excepted from public
disclosure. Sect1o11 552.301(b) requires that a governmental body ask for a decision from
this office and state which exceptions apply to the requested information by the tenth
business d'ty after receiving the request. Gov’t Code § 552.301(b). You state the district
received both requests for information on February 28, 2011. While you raised
sections 552401 and 552.102 within the ten-business-day time period as required by
subsection 552.301(b), the district did not raise section 552.103 or section 552.107 of the
Government Code, Texas Disciplinary Rule of Professional Conduct 1.05, or Texas Rule of
Evidence 503 until after the ten-business-day deadline had passed. See id. § 552.308
(describing rules for calculating submission dates of documents sent via first class United
States mail, common or confract carrier, or interagency mail). Thus, the district failed to
comply with the requirements mandated by subsection 552.301(b) as to its arguments under
sections 55215.;3_1 03 and 552.107 of the Government Code, Texas Disciplinary Rule of
Professional C:onduct 1.05, and Texas Rule of Evidence 503.

Pursuant to sec’uon 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the mfolmanon is public and must be released unless the governmental body
demonstratesa compelling reason to withhold the information to overcome this presumption.

Id. § 552. 302 Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
o pet.); Hanéock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) ( gove_gijnnental body must make compelling demonstration to overcome presumption
of openness ﬁiu‘suant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (199?;). A compelling reason generally exists when information is confidential by
law or third- party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2
(1982). You raise sections 552.103 and 552.107 of the Government Code and Texas Rule
of Evidence 503 These exceptions and this rule, however, are discretionary in nature. They
serve to p10tept only a governmental body’s interests and may be waived. See Dallas Area
Rapid Transity. Dallas Morning News, 4 S.W.3d 439, 475-76 (Tex. App.—Dallas 1999, no
pet.) (governtiental body may waive section 552.103); Open Records Decision Nos. 676
at 11-12 (2002) (attorney-client privilege under section 552.107 and Texas Rule of

‘As wéigre able to make this determination with respect to the information we have marked as not
responsive, we riged not address your argument under section 552.111 of the Government Code.




Mr. John J. Janssen and Mr. Andrew B. Thompson - Page 3

Evidence 503 subject to waiver), 665 at 2 n.5 (2000) (discretionary exceptions in
general), 663:at 5 (1999) (untimely request for decision resulted in waiver of discretionary
exceptions). As such, they do not constitute compelling reasons to withhold information for
purposes of sectlon 552.302. With regard to your claim under Texas Disciplinary Rule of
Professional ;Conduct 1.05, we note rule 1.05 concerns the confidentiality of client
information. '_A:See Tex. Disciplinary R. Prof’] Conduct Rule 1.05(2)(1). This office has
concluded, iiifﬂthe open records context, an attorney’s duty of confidentiality is limited to
attomey-cliel‘_i?t privileged material. See Open Records Decision No. 574 at 2-5 (1990)
(discussingrule 1.05(a)(1) in context of predecessor provision of section 552.107(1)). Thus,
given its limitation in the open records context, the applicability of rule 1.05 also cannot
overcome thé:plesmnption of openness of section 552.302. Consequently, the district may
not withhold’ -any of the responsive information at issue pursuant to section 552.103 or
section 552. 107 of the Government Code, Texas Disciplinary Rule of Professional
Conduct 1.05; or Texas Rule of Evidence 503. We will, however, consider your timely
raised arguments under sections 552.101 and 552.102 of the Government Code for the
responsive information at issue. :

You contendfs‘ome of'the information in Exhibit D is protected under common-law privacy.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which
protects inforination if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate .
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685

(Tex. 1976). iTo demonstrate the applicability of common-law privacy, both prongs of this

test must be $atisfied. Id. at 681-82. The types of information considered intimate and

emban‘assingfby the Texas Supreme Court in Industrial Foundation included information

relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate

children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual

organs. Id. at 683. Whether information is subject to a legitimate public interest and

therefore not protected by common-law privacy must be determined on a case-by-case basis.
See Open Records Decision No. 373 (1983). We note that the public generally has a

legitimate interest in information that relates to public employment and public employees.

See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information does not

involve 11103t§:i}}11t11nate aspects of human affairs, but in fact touches on matters of legitimate

public concein) 542 (1990), 470 at 4 (1987) (public has legitimate interest in job

qu'thﬁcauons -and performance of public employees), 444 at 5-6 (1986) (public has

legitimate inferest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employees) 423 at 2 (1984) (scope of public employee privacy is narrow). Because

there is a legitimate public interest in the qualifications and job performance of public

employees, the district may not withhold any of the r esponslve information at issue based on

aright of p11vaoy :

You also cla_u;n some of the information in Exhibit D is excepted from disclosure under
section 552.102 of the Government Code. Section 552.102(a), excepts from disclosure
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“information’in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). You assert the privacy
analysis undel section 552.102(a) is the same as the common-law privacy test under
section 552. 101 which is discussed above. See Indus. Found., 540 S.W.2d at 685. In
Hubert v. ][czrte—Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App—Austin 1983, writ ref’d nre.), the court ruled the privacy test under
section 552. 1.!Q‘2(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Cf(éLllT recently expressly disagreed with Hubert’s interpretation of
section 552. L?Q2(a) and held its privacy standard differs from the Industrial Foundation test
under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex.,
No. 08-0172};;2010 WL 4910163, at *5 (Tex. Dec. 3, 2010). The supreme court then
considered the applicability of section 552.102, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. Id. at *10. Having carefully reviewed the responsive
information, ;we find that none of the information at issue is excepted under
section 552. 1'.(;)2(a) and, therefore, none of it may be withheld on that basis.

We note pomons of the 1espons1ve information in Exhibit D are subject to section 552.117
ofthe Govemment Code.’ Section 552.117 excepts from disclosure the home addresses and
telephone numbers, social secur ity numbers, and family member information of current or
former officials or employees of a governmental body who request that this information be
kept conﬁdefi;tial under section 552.024 of the Government Code. Gov’t Code
§ 552.117(a)(1). Whether a particular piece of information is protected by section
552.1 17(a)(1;}}f;‘must be determined at the time the request for it is made. See Open Records
Decision No.:530 at 5 (1989). Therefore, a governmental body must withhold information
under section:552.117 on behalf of current or former officials or employees only if these
individuals made a request for confidentiality under section 552.024 prior to the date on
which the 1equest for this information was made. Accordmgly, if the employee whose
information is at issue timely elected to keep his personal information confidential pursuant
to section 552 024, the district must withhold the information we have marked in Exhibit D
from the first requestor. The district may not withhold this information under
section 552. 117 for an employee who did not make a timely election to keep the information
confidential. ;We note the second requestor has a right of access to his client’s personal
information and the district may not withhold it from him under section 552.117(a)(1). See
Gov’t Code §: 552 023(a) (person or person’s authorized representative has a special right of
access to 1GCOIdS that contain information relating to the person that are protected from
public d1sclosule by laws intended to protect that person’s privacy inter ests)

Section 552. 130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by a Texas
agency is exéepted from public release. Gov’t Code § 552.130(a)(1), (2). We find the

The O}f{ﬁce of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). '




Mr. John J. J énssen and Mr. Andrew B. Thompson - Page 5

district must swithhold the information we have marked in Exhibit D under section 552.130
ofthe Gove11§ine11t Code. However, we note the second requestor has aright of access to his
client’s d1'iveif’s license number and the district may not withhold it from him under
section 552130 See id. § 552.023(a).

Section 552.136 states, “Notwithstanding any other provision of this chapter, a credit card,
debit card, ché‘rge card, or access device number that is collected, assembled, or maintained
by or for a govemmental body is confidential.” Gov’t Code § 552.136(b); see also id.
§ 552.136(a)-(defining “access device”). This office-has determined an insurance policy
number is an access device for the purposes of section 552.136. Accordingly, the district
must w1thhold the insurance policy number we have marked in Exhibit D under
section 552. 136

We note EXh'.l’__rbl'E D contains public e-mail addresses. Section 552.137 of the Government
Code excepts from disclosure “an e-mail address of a member of the public that is provided
for the purpose of communicating electronically with a governmental body,” unless the
member of the public consents to its release or the e-mail address is of a type specifically
excluded by é}}lbsection (c). Gov’t Code § 552.137(a)-(c). We note section 552.137 is not
applicable to-an institutional e-mail address, an Internet website address, the general e-mail
address of a Hiisiness, an e-mail address of a person who has a contractual relationship with
a govennnenf%ﬂ body, or an e-mail address maintained by a governmental entity for one of
its officials of. employees. The e-mail addresses we have marked are not any of the types
specifically excluded by section 552.137(c). Accordingly, the district must withhold the e-
mail "tddlesses we have marked under section 552.137 of the.Government Code unless the
owners of the addresses have affirmatively consented to their release under
section 552.137(b). We note the second requestor has a right of access to his client’s e-mail
address, therefore the district may not withhold it from him under section 552.137. See id.
§ 552.023(a).,

In summary: (1) to the extent the employee whose information is at issue timely-elected
conﬁdentiality under section 552.024, the district must withhold the information we have
marked undel; section 552.117(a)(1) of the Government Code from the first requestor; (3) the
district must.withhold the information we have marked under section 552.130 of the
Government Code (4) the district must withhold the insurance policy number we have
marked unde.l.v section 552.136 of the Government Code; and (5) the district must withhold
the e-mail aci‘dresses we have marked under section 552.137 of the Government Code.¢
However, the second requestor has a right of access to his client’s information under
section 552. 0’73 ofthe Government Code. The district mustrelease the remaining responsive
information. :

‘We 116;te this office issued Open Records Decision No. 684 (2009), a previous determination to all .
governmental bodies authorizing them to withhold ten categories of information, including: a Texas driver’s
license number and a Texas license plate number under section 552.130 of the Government Code; an insurance
policy number unider section 552.136 of the Government Code; and e-mail addresses of members of the public
under section 5 52 137 of the Government Code, without the necessity of requesting an attorney general
decision.
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This letter mlfing is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination:regarding any other information or any other circumstances.

This ruling t‘f_iggers important deadlines regarding the rights and responsibilities of the
govermnentafl-'_body and of the requestor. For more information concerning those rights and
1'espo1lsibiliti§s, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Smc rely, ,\ g

Lindsay E. Hal
Assistant Attgmey General
Open Records Division

LEH/em

Rof:  ID# 417806

Fnec. Submﬁ}&ed documents

c: Requestors
(w/o enclosures)




