ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 18, 2011

Mr. Don Cheé_i‘fiham

General Coungel

City of Houston

P.0. Box 368"

Houston, Texas 77001-0368

OR2011-06956

Dear Mr. Cheatahm:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 418792 (GC No. 18375).

The City of Houston (the “city”) received a request for the personnel files of two named
police officers. You state the city has released the personnel file of one of the named
officers. You also state the city has released information from the other police officer’s
personnel file in accordance with Open Records Letter No. 2011-01712 (2011).! See Gov’t
Code § 552.301(a); Open Records Decision No. 673 (2001) (previous determinations). You
claim the subm1tted information is excepted from disclosure under sections 552.102
and 552.103 of the Government Code.> We have considered the exceptions you claim and
reviewed the submltted information.

[nitially, we note you have redacted portions of the submitted information. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to

'In Opeﬁ Records Letter No. 2011-01712, we ruled the submitted information was subject to section
552.022(a)(1) of the Government Code and must be released.

2Although your brief does not specifically raise section 552.102, we understand you to raise this
exception based on your markings in the submitted information.
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indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information at issue. Gov’t Code
§§ 552.301(a), .301(e)(1)(D). The previous determination issued in Open Records Decision
No. 670 (2001) authorizes a governmental body to withhold the home addresses and
telephone numbers, social security numbers, and family member information of peace
officers, as defined by article 2.12 of the Code of Criminal Procedure,” under
section 552.117(a)(2) without the necessity of requesting a decision from this office.
Additionally, t the previous determination issued in Open Records Decision No. 684 (2009)
authorizes a governmental body to withhold Texas driver’s license numbers under
section 552.130 of the Government Code without the necessity of requesting a decision from
this office. You do not assert, however, nor does our review of our records indicate, you
have been authorized to withhold the number of exemptions an individual selects and the
Texas driver’s license information you have redacted without seeking a ruling from this
office. See id. § 552.301(a); ORD 673. As such, these types of information must be
submitted in a manner that enables this office to determine whether the information comes
within the scope of an exception to disclosure. In this instance, we can discern the nature of
the redacted information; thus, being deprived of that information does not inhibit our ability
to make a ruling. In the future, however, the city should refrain from redacting any
information it submits to this office in seeking an open records ruling, unless the information
is the subject of a previous determination under section 552.301.

Next, we note portions of the submitted information, which we marked, are part of
completed investigations subject to required public disclosure under section 552.022(a)(1)
of the Government Code. Section 552.022(a)(1) provides for the required public disclosure
of “a completed report, audit, evaluation, or investigation made of, for, or by a governmental
body, except as provided by Section 552.108[.]" Gov’t Code § 552.022(2)(1). Therefore,
the city may only withhold this information if it is confidential under “other law.” Although
you seek to withhold this information under section 552.103 of the Government Code, this
section is a dlscretlonary exception to disclosure that protects a governmental body’s
interests and may be waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (section 552. 103
may be waived); Open Records Decision Nos. 665 at 2 1.5 (2000) (discretionary exceptions
generally). As such, section 552.103 does not make information confidential for the
purposes of section 552.022. Consequently, the city may not withhold the marked
information under section 552.103. Youalso raise section 552.102 of the Government Code,
which is “other law” for purposes of section 552.022. Thus, we will consider your claim
under this exception. Additionally, we note a portion of the information subject to
section 552.022 is subject to section 552.101 of the Government Code, which is also “other
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law” for purposes of section 552.022.> Accordingly, we will address the apphcabﬂlty of
section 552.101 to the information subject to section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses common-law privacy, which protects
information that is highly intimate or embarrassing, such that its release would be highly
objectionable to a person of ordinary sensibilities, and of no legitimate public interest. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both elements of the test must be
established. Id. at 681-82. This office has determined common-law privacy protects certain
types of personal financial information. Financial information relating only to an individual
ordinarily satigfies the first element of the common- -law privacy test, but the public has a
legitimate interest in the essential facts about a financial transaction between an individual
and a governmental body. See Open Records Decision Nos. 600 at 9-12 (1992) (identifying .
public and prwate portions of certain state personnel records), 545 at 4 (1990) (attorney
general has found kinds of financial information not excepted from public disclosure by
common-law privacy to generally be those regarding receipt of governmental funds or debts -
owed to governmental entities), 523 at 4 (1989) (noting distinction under common-law -
privacy between confidential background financial information furnished to public body
about individual and basic facts regarding particular financial transaction between individual
and public body), 373 at 4 (1983) (determination of whether public’s interest in obtaining
personal financial information is sufficient to justify its disclosure must be made on
case-by-case basis).

Upon review of the information subject to section 552.022 of the Government Code, we find
the number of exemptions the officer at issue selected constitutes personal financial
information that is highly intimate or embarrassing and not a matter of legitimate public
interest. Thus, the city must withhold this information, which we marked, under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel filesthe disclosure of which would constitute a clearly unwarranted invasion of
personal privagy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having
carefully reviewed the information at issue, we agree the information you marked must be
withheld under section 552.102(a) of the Government Code.

3The Office of the Attorney General will raise mandatory a exception on behalf of a govemmenfa]
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1 987),
470 (1987). '
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We now turniéto your argument under section 552.103 of the Government Code for the
information npt subject to section 552.022 of the Government Code. Section 552.103
provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an

officer or employee of a governmental body is excepted from disclosure

under Subsection (&) only if the litigation is pending or reasonably anticipated

on the date that the requestor applies to the officer for public information for

access.to or duplication of the information.

v i«

Gov’t Code §_:‘;552.103(a), (c). The governmental body claiming section 552.103 has the
burden of providing relevant facts and documents sufficient to establish the applicability of
the exceptioni552.103 to the information it seeks to withhold. To meet this burden, the
governmentalbody must demonstrate: (1) litigation was pending or reasonably anticipated
on the date of its receipt of the request for information, and (2) the information at issue is
related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479
(Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103. See
Open Records: Decision No. 551 at 4 (1990).

You state and provide documentation showing, prior to the city’s receipt of the instant
request, a lawsuit styled Francisco Eduardo Marquez v. City of Houston, Cause Number
2009-76324, was filed and is currently pending against the city. Therefore, we agree
litigation was pending on the date the city received the present request for information. In
addition, you state the information at issue pertains to the substance of the lawsuit claims.
~ Based on your representations and our review, we find section 552.103 is applicable to the
information at issue. Therefore, we conclude the city may withhold the information not
subject to section 552.022 of the Government Code under section 552.103 of the
Government Code.
“

Generally, however, once information has been obtained by all parties to the litigation though
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
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been obtained from or provided to all parties to the pending litigation is not excepted from
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded. See Attorney General
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982).

In summary, the city must release the information we marked subject to section 552.022 of
the Governmeht Code. Inreleasing the information subject to section 552.022, the city must
withhold the information we marked under section 552.101 of the Government Code in
conjunction ith common-law privacy and the information you marked under
section 552.102(a) of the Government Code. The city may withhold the information not
subject to section 552.022 under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, b

Ana Carolina Vieira
Assistant Attorney General
Open Records’Division
ACV/eeg

Ref. ID# 418792

Enc. Submitted documents

c: Requestor
(w/o enclosures)

EIT T S O




