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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 18, 2011..
The ruling you have requested

has been amended as a result of

" litigation and has been attached

Ms. Sharon Alexand i
S. Sharon Alexanaer to this document.

Associate General Counsel

Texas Department of Transportation
125 East 11™ Street

Austin, Texas 78701

OR2011-07015

Dear Ms. Alexander:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 417908.

The Texas Department of Transportation (the “department™) received a request for all
appraisals on teal property and real property improvements in Bexar County received by the
department smce January 1, 2008. You claim the submitted information is excepted. from
disclosure under section 552.111 of the Government Code and privileged under rule 192.3
of the Texas Rules of Civil Procedure. We have considered your arguments and reviewed
the submitted representative sample of information.! We have also considered comments
submitted by the requestor. See Gov’t Code § 552.304 (providing that interested party may
submit comments stating why information should or should not be released).

Initially, we note the submitted appraisal reports are subject to section 552.022 of the
Government Code, which provides, in pertinent part:

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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(a) [TThe following categories of information are public information and not
excepted fromrequired disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108][.]

Gov’t Code § 552.022(a)(1). The submitted appraisal reports were completed for the
department and thus fall within the purview of section 552.022(a)(1). The department may
only withholdinformation subject to section 552.022(a)(1) if it is excepted from disclosure
under section?552.108 of the Government Code or is expressly made confidential under
“other law.” See id. Although you claim these reports are excepted under section 552.111
of the Government Code, this section is a discretionary exception to disclosure that protects
a governmental body’s interests and may be waived. See Open Records Decision Nos. 677
at 8 (2002) (attorney work product privilege under section 552.111 may be waived), 665 at 2
n.5 (2000) (discretionary exceptions generally). Assuch, section 552.111 does not constitute
“other law” that makes information expressly confidential for purposes of section 552.022.
Consequently, the department may not withhold the submitted reports under section 552.111
of the Government Code. You also assert, however, that this information is protected by
Texas Rule of Civil Procedure 192.3. The Texas Supreme Court has held the Texas Rules
of Civil Procedure are “other law” within the meaning of section 552.022 of the Government
Code. See Inre City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we w111
consider your argument under rule 192.3 for the information at issue.

Texas Rule of Civil Procedure 192.3(e) provides “[t]he identity, mental impressions, and
opinions of a‘consulting expert whose mental impressions and opinions have not been
reviewed by a; test1fy1ng expert are not discoverable.” TEX.R.C1v.P.192.3. A “consulting
expert” is deﬁned as “an expert who has been consulted, retained, or specially employed by
a party in ant;elpatlon of litigation or in preparation for trial, but who is not a testifying
expert.” TEX.R. CIV.P. 192.7(d). You explain the department is in the process of acquiring
land and has obtained expert advice from licensed appraisers in preparing appraisal reports
for possible eminent domain litigation. You represent the department does not anticipate at

this time calling those appraisers as witnesses in the litigation. You also state the submitted

reports, which: consist of the appraisers’ mental impressions and opinions, have not been
reviewed by any testifying expert in preparation for litigation. Based on your representations
and our review, we conclude the department may withhold the appraisal reports at 1ssue
under Texas Rule of Civil Procedure 192.3(e).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts aspresented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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i

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, .

Bob Davis %

Assistant Attoiifpey General
1

Open Records:Division

RSD/eeg
Ref: ID#417908
Enc. Submifted documents

c Requesf;tor
(w/o enclosures)

SRATTEENIG RS




ne BK14030 PG 1328

Filed in The District C
Notice sent: Final Interlocutory oF Travis Counw Tex(;:rt

arties: |
Disp Parties:
Disg code: ¢vD ’CLS._._Li_b;_lﬁ___ JAN ? 820
Redast res P ~ 4 M)
udge HIT ‘?:>H—'5 Clerk O’P CAUSE NO. D-1-GN-11-003670 riguez-Mendoza, Clerk

LONESTAR MULTIFAMILY HOUSING  §  IN THE DISTRICT COURT OF

SOLUTIONS, INC., §
Plaintiff, g
vs. § TRAVIS COUNTY, TEYAS
ATTORNEY GENERAL OF TEXAS, § &
Defendant, § 2017 JUDICIAL DISTRICT

AGREED ORDER OF DISMISSAL WIT} :REJUDICE

LoneStar Multifamily Housing Solutions, Inc *laintiff" or "LoneStar’) and the

Attomey General of Texas ("Defendant” or "Attonfze~y General”) move that this cause be
dismissed pursuant to Sections 5§52.301(g) . :nd 552.327 of the Texas Government
Code. This lawsuit arises under the Pubn Information Act, Chapter 552 of the Texas
Government Code. LoneStar timelyifi;‘fad suit challenging the Attorney General's open

records ruling No. OR2011-17315. The Attorney General has determined and

represents to the Court that the requestor, Contract Management Services, a Division of
Bremerton Housing Authoﬁ?}, has voluntarily withdrawn its request for the information at

issue in this suit and LoneStar need not produce records in accordance with Open

Records Letter No; ?‘RQOH 17015. Accordingly, the parties request that the Court enter

this Agreed Ou.er of Dismissal with Prejudice pursuant to Section 552.327 of the Texas

Court finds that the Motion is in all things GRANTED, and that the above-

enntted and numbered action should be dismissed.

AGREED ORDER OF DISMISSAL WITH PREJUDICE PAGE 1 % 1
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't is THEREFORE, ORDERED, ADJUDGED and DECREED that this cause is
hereby dismissed in all respects. Court Costs are taxed to the party i incurring samc- “All

other requested relief not expressly granted herein is denied.

Signed this day of ; aAnves )/ . 201#

APPROVED AND SUBMITTED BY:

KATIE ANJERSON

State Bar NO. 00789631
MELODY K. SMITH

State Bar No. 24066111
STRASBURGER & PRICE, LLP
901 Main Street, Suite 4300
Dallas, Texas 75202
214.651.4300

214.651.4330 (Facsimile)

ATTORNEYS FOR LONESTAR
MULTIFAMILY HOUSING SOLUTIONS INC.

MATTHEW R. ENTSMINGER

State Bar No. 24059723

Assistant Attorney’ “eneral

Open Records ngatton

Admmlstratwa L.aw Division

P O. Box 12543, Capitol Station

Austin, Tevos 78711-2548

Telephon=: (512) 475-4151

Facsimil=. (512) 457-4686
matthe;v.entsmmqer@texasattornevqeneral.qov

ATTORNEY FOR
ATTORNEY GENERAL OF TEXAS
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