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May 20, 201 ~ •• 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. B. Chase Griffith 
Brown & Hofmeister, L.L.P. 
740 East Canjpbell Road, Suite 800 
Richardson, Texas 75081 

Dear Mr. Griffith: 

0R2011-07171 

You ask whether celiain information is subject to required public disclosme under the 
PublicInfonnationAct (the "Act"), chapter 552 ofthe Government Code. Yomrequestwas 
assigned ID#~418149. 

'f, 

The City of McKilU1ey (the "city"), which you represent, received a request for (1) the 
contract between the city and an employment search finn; (2) any communications fi.'om city 
staff or city :oouncil members peliaining to the employment of a named individual or 
cOlIDllunicati,o.11s received fi.·om the employment search finn; (3) a copy ofthe invoice from 
the employmel1t search fi1111 for services rendered; (4) the employment contract between the 
city and a na;lned individual; and (5) all documents sent to or received by city cOlU1cil 
members and-City staff fi.·om a named individual. You state you have released most of the 
requested info1111ation. We note you have redacted a personal e-mail address pmsuant to 
Open Records Decision No. 684 (2009).1 You claim that the submitted infonnation is 
excepted fi.·om. disclosme 'under section 552.111 of the Govenunent Code. We have 
considered the exception you claim and reviewed the submitted inf01111ation. We have also 
received and Gonsidered COlIDnents submitted by the requestor. See Gov't Code § 552.304 
(interested party may submit written conunents regarding availability of requested 
inf01111ation) .~:i 

IOpen Records Decision No. 684 is a previous detennination to all govennnental bodies authorizing 
them to withhold ten categories of information, including e-mail addresses of members of the public lmder 
section 552. 137,:without the necessity of requesting an attorney general decision. 
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Initially, in his conunents submitted to this office, the requestor suggests the city did not 
comply with the procedural requirements of the Act in requesting our decision because the 
city did not request a ruling by the statutory deadline. We understand the requestor to assert 
the city failed to comply with section 552.301(b) of the Govermnent Code, which requires 
a govenmlental body to ask for a decision from this office and state which exceptions apply 
to the requested infonnation by the tenth business day after receiving the request. 
IeZ. § 552.30i'(b). The city states it received the request for infonnation on March 1,2011. 
Accordingly, the city's ten-business-day deadline was March 15, 2011. The envelope in 
which the city submitted its request for a ruling request bears a postmark of March 15, 2011. 
See ieZ. § 552.308 (providing ten-day requirement met ifrequest bears post office cancellation 
mark indicating time within ten-day period). Therefore, we find the city's request for a 
decision was:1imely. See ieZ. § 552.301(b). 

Section 552.111 of the Govenmlent Code excepts from disclosure "an interagency or 
intra-agency memorandum or letter that would not be available by law to a p81iy in litigation 
with the agelicy." IeZ. § 552.111. This exception encompasses the deliberative process 
privilege. See:; Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111 
is to protect aqvice, opinion, 811d reconunendation in the decisional process and to encourage 
open and frank discussion in the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391, ~94 (Tex. App.-SanAntonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990).' 

In Open Records Decision No. 615, this office re-examined the statutOlY predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detel111ined 
section 552.1J1 excepts from disclosure only those intemal cOllununications that consist of 
advice, recominendations, opinions, and other material reflecting the policymakingprocesses 
of the govenilnental body. See ORD 615 at 5., A govermnental body's policymaking 
functions do :mot encompass routine intel11al administrative or persomlel matters, and 
disclosure of i,nfonnation about such matters will not inhibit free discussion of policy issues 
among agencyperso1Ulel. IeZ.; see also City of GarlaneZ v. Dallas Morning News, 22 S.W.3d 
351 (Tex. 2000) (section 552.111 not applicable to persOlmel-related cOllununications that 
did not involve policymaking). A govenmlental body's policymaking umctions do include 
administrative and persOlmel matters of broad scope that affect the govermnental body's 
policy missio.l~. See Open Records Decision No. 631 at 3 (1995). 

Fmiher, section 552.111 does not protect facts and written observations of facts and events 
that are sever~ble D'om advice, opinions, 811d recOlmllendations. Arlington Indep. Sch. Dist. 
v. Tex. Attornpy Gen., 37 S.W.3d 152 (Tex. App.-Austin2001, no pet.); see ORD 615 at 5. 
But if factuaL infonnation is so inextricably inteliwined with material involving advice, 
opinion, or reConmlendation as to make severance ofthe factual data impractical, the factual 
infol111ation <l,lso may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 



Mr. B. Chase ,Griffith - Page 3 

Section 552. tr 1 can also encompass communications between a govenunental body and a 
third party, inqluding a consultant or other pmiy with a privity of interest. See Open Records 
Decision No.;561 at 9 (1990) (section 552.111 encompasses cOlm11l111ications with pmiywith 
which govenlmental body has privity of intel~est or conmlon deliberative process). For 
section 552.111 to apply, the govenunental body must identify the third pmiy and explain 
the nature oq~s relationship with the govenmlental body. Section 552.111 is not applicable 
to a conu11lmication between the govenmlental body mld a third party ll11less the 
govenmlentat body establishes it has a privity of interest or common deliberative process 
with the third'.pmiy. See id. 

,I; 

',,': 

You contend the submitted inf0111lation is excepted from disclosure ll11der section 552.111. 
You state the-inf0111lation at issue consists of e-mails between the ClUTent mayor mld the 
incoming citxmanager detailing the perfonnance of CUlTent city depmiment managers mld 
recOlmllendations for city depmiment level management positions of various city 
depmiments.'·you assert the city depmiment managers will be depended upon to guide the 
long-term pol1Py making decisions ofthe city and, thus, the placement and performance of 
the policy m~~agers is ml administrative matter of such broad scope as to affect the city's 
policy missi8jl. Based on your representations mld our review, we agree the city may 
withhold the:~~lfonnation we have marked lmder section 552.111 of the Gove111ment Code 
and the deliberative process privilege. However, we find the remaining infonnation in the 
submitted e-~:i;lails peliains to adniinistrative and persOlmel matters. You have failed to 
dernonstrate this inf0l111ation conce111S city matters that rise to the level of policymaking. 
Therefore, yo~\ hav~ not demonstrated the applicability of section 552.111 to the remaining 
inf0l111ation, ai.ld none of it may be withheld on this basis. 

We note some;ofthe submitted inf0111lation is subject to section 552.137 ofthe Govenunent 
Code, which,~xcepts :B.-om disclosure "an e-mail address of a member of the public that is 
provided for the purpose of commlUucating electronically with a govenunental body" unless 
the member qfthe public consents to its release or the e-mail address is of a type specifically 
excluded by s\lbsection (C).2 See Gov't Code § 552. 137(a)-(c). The e-mail address at issue 
is not exclud:~d by subsection (c). Therefore, the city must withhold the personal e-mail 
address we h~\re mm'ked under section 552.137 of the Gove111ment Code, unless its owner 
affinnatively!~onsents to its public disclosure. 

In slUmnary, the city may withhold the info111lation we have marked lUlder section 552.111 
of the GoVe111ment Code. The city must withhold the personal e-mail address we have 
marked unde,~~ section 552.137 of the Govenunent Code, ll11less its owner affinnatively 
consents to it$: public disclosure. The remailung infonnation must be released. 

,', 

2The o,r:fice of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinaf:ily will not raise other exceptions, Open Records DecisionNos. 481 (1987),480 (1987),470 
(1987).>, 

~ " . 
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:-: 

This letter rul~ng is limited to the pmiiculaT infom1ation at issue in this request and limited 
to the facts as,presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infom1ation or any other circmnstances. 

This ruling tl~iggers important deadlines regarding the rights and responsibilities of the 
govenm1ental;body and ofthe requestor. For more infonnation conceming those lights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Govemment Hotline, toll fi:ee, 
at (877) 673-.6839. Questions conceming the allowable charges for providing public 
infom1ation liiider the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey $eneral, toll fi:ee, at (888) 672-6787. 

:~ .•. '-
.. 

.... rt4J 
Jonathan Mile.s 
Assistant Atto.mey General 
Open Records Division 

JM/em 

/l--!"_ 

Ref: ID# 4t8l49 

Enc. Sublriitted documents 

:i 
c: Requestor 

(w/o ~i1c1osures) 

";;', 
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