
May 20, 201L 
',' 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Laura G~~za Jimenez 
Nueces COUl~ty Attorney 
Nueces COUl~ty COUlihouse 
901 Leopard,Room 207 
Corpus Christi, Texas 78401-3680 .. 

Dear Ms. Jimenez: 

0R2011-07173 

You ask whether certain info1111ation is subj ect to required public disclosure tmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was 
assigned ID#:41816 8. 

" 

The Nueces County Sheriff (the "sheriff') received a request for telephone call recordings, 
written teleplione call logs, the visitor log, and the mail log regarding a named Nueces 
County Jail ii1l11ate during a specified time period; any records regarding a second named 
imllate; and the name and employee number ofthe jailer who would have taken a specified 
letter. You siate the sheriff does not have a visitor log regarding the named inmate. 1 You 
claim the submitted information is excepted fi·om disclosure tmder sections 552.101, 
552.103, and552.108 of the Govenunent Code. We have considered the exceptions you 
claim and reviewed the submitted information. 

Initially, we note you have not submitted any records regarding the second named imnate. 
To the extentinf01111ation responsive to this portion of the request existed on the date the 
sheriffreceiv~d the request, we aSStU11e you have released it. If you have not released any 
such info1111ati.on, you must do so at this time. See Gov't Code §§ 552.301(a), .302; see also 
Open RecordslDecision No. 664 (2000) (if govenunental body concludes no. exceptions 
apply to requ.e.1:'ted info1111ation, it must release infonnation as soon as possible) . 

. ,' 
i:·~b~ 

IThe Ayt does 110t require a govel11mental body that receives a request for infol111ation to create 
information thap'did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 56~2' S.W.2d 266 (Tex. Civ. App.-SanAntonio 1978, writ dism'd); Open Records Decision Nos. 
605 at 2 (1992),' 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983). 
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Next, we not(3 the submitted documents contain infonnation regarding ilm~ates other than 
those specified by the requestor and inf0111lation regarding the jailer other than the jailer's 
name mld employee number. This infonnation is therefore not responsive to the request. 
This ruling does not address tIle public availability of non-responsive inf0111lation, and the 
sheriff is notrequired to release non-responsive infonnation in response to this request. 

Section 552.l01 ofthe Gove111l11ent Code excepts :£i.-om disclosure "inf0111lation considered 
to be confideiltial by law, either constitutional, statutOlY, or by judicial decision." Gov't 
Code § 552.101. This section encompasses section 261.201 of the Family Code, which 
provides as follows: 

(a) Eicept as provided by Section 261.203, the following infonnation is 
confiqential, is not subject to public release under [the Act], and may be 
disclosed only for purposes consistent with this code and applicable federal 
or state law or lU1der rules adopted by an investigating agency: 

;.' ',' 
.,: (1) a report of alleged or suspected abuse or neglect made under this 
;" chapter mld the identity ofthe person making the repOli; mld 

(2) except as otherwise provided in this section, the files, repOlis, 
, .. rec;:ords, communications; audiotapes, videotapes, and working papers 
:: used or developed in ml investigation lU1der this chapter or in 
;,providing services as a result of an investigation. ' 

Fam. Code §261.201(a). You have mm"ked a portion of the submitted inf0111lation as 
confidential uilder section 261.201. However, the infonnation at issue relates to the 
incarceratioll,of an individual and is lmrelated to any child abuse or neglect. See id. 
§ 261.001(1),;·{4) (definition of "abuse" ~nd "neglect" for pm-poses of chapter 261 of the 
Family Code);see .also id. § 101.003(a) (defining "child" for pm-poses of this section as 
person underl8 yem"s of age who is not and has not been malTied or who has not had the 
disabilities of minority removed for general purposes). We find you have failed to 
adequately demonstrate how the infonnation at issue involves a report of alleged or 
suspected child abuse or neglect made under chapter 261, or how this information was used 
or developed in an investigation under chapter 261. Accordingly, we conclude the sheriff 
may not withhold any ofthe submitted inf0111lation lU1der section 552.101 of the Govenunent 
Code in conjunction with section 261.201(a) of the Fmnily Code . 

.. :. 
Section 552.1p1 also encompasses the constitutional right to privacy, which protects two 
kinds ofinter~pts. See Wlwlen v. Roe, 429 U.S.589, 599-600 (1977); see also Open Records 
Decision Nos; 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first is the interest 
in independelRce in making cmiain impOliant decisions related to the "zones of privacy," 
pertaining to 11,1alTiage, procreation, contraception, fmllilyrelationships, and child rearing mld 
education, th~t have been recognized by the United States Supreme Court. See Fadjo v. 
Coon, 633 F.~~ 1172 (5th Cir. 1981); see also ORD 455 at,3-7. The second constitutionally 
protected priv~cy interest is in freedom from public disclosure of certain personal matters. 



---------------------

Ms. Laura Garza Jimenez - Page 3 

See Ramie v.Eity of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); see also ORD 455 
at 6-7. This aspect of constitutional privacy balances the individual's privacy interest against 
the public's i:ilterest in the infol111ation. See ORD 455 at 7. Constitutional privacy under 
section 552.101 is reserved for "the most intimate aspects of human affairs." IeZ. at 8 
(quoting Ranlie, 765 F.2d at 492). 

This office lias applied constitutional privacy to protect celiain information related to 
incarcerated lndividuals. See Open Records Decision Nos. 430 (1985), 428 (1985), 185 
(1978). Citing State v. Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, tIns office held 
those individuals who conespond with imnates possess a "first amendment right ... to 
maintain cominunication with [the inmate] free ofthe threat of public exposure," and tIns 
right would be violated by the release of infonnation that identifies those conespondents, 
because such,~ release would discourage conespondence. ORD 185 at 2. The infonnation 
at issue in Open Records Decision No. 185 was the identities of individuals who had 
corresponded with imnates. In Open Records Decision No. 185, our office found "the 
public's righqo obtain an inmate's correspondence list is not sufficient to overcome the first 
amendment rrght ofthe inmate's conespondents to maintain cOlmnunication with him free 
ofthe tlu'eat of public exposure." IeZ. Implicit in this holding is the fact that an individual's 
association with an inmate may be intimate or embanassing. In Open Records Decision 
Nos. 428 and~430, our office detennined imnate visitor and mail logs that identify inmates 
and those who choose to visit or conespond with imllates are protected by constitutional 
privacy becal"):se people who conespolld with imnates have a First Amendment right to do 
so that would;be tlu'eatened iftheir names were released. ORD 430. Further, we recognized 
imnates had a'constitutional right to visit with outsiders that could also be tlu'eatened if their 
names were released. ORD 428 at 4; see generally ORD 185. The rights of those 
individuals tQ:anonymity was found to outweigh the public's interest in this infOlmation. 
ORD 185; se~ORD 430 (list of inmate visitors protected by constitutional privacy of both 
imllate and virsitors). Upon review, we find the telephone numbers of recipients of the 
imllate's teh:~phone calls, recordings of those telephone calls, and the names of 
correspondents with the imllate fall within the zones of privacy or implicate an individual's 
privacy inter~sts for purposes of constitutional privacy. Accordingly, the sheriff must 
withhold this 'inf0l111ation, which we have marked, lUlder section 552.101 ofthe Govel11ment 
Code in conJunction with constitutional privacy. 2 However, none of the remaining 
information ~~lls within the zones of privacy or implicates an individual's plivacy interests, 
and the sheri{fmay not withhold it on that basis. 

You raise section 552.103 of the GovenU11ent Code for the remaining infOlmation. 
Section 552.}O3 provides in relevant pari: 

,,'" 

(a) Infol111ation is excepted from [required public disclosure] if it is 
infonpation relating to litigation of a civil or criminal nature to which the 

2 As om;'i'uling is dispositive, we need not address yom remaining argmllents against disc10sme of this 
infol111ation.i ... 
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state $1' a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
persoli's office or employment, is or may be a paTty. 

!: 

r ... 

(c) Infonnation relating to litigation involving a govennnental body or an 
officer or employee of a govenmlental body is excepted from disclosure 
unde1"Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the)date that the requestor applies to the officer for public infonnation for 
access, to or duplication of the information. 

Gov't -Code §: 552.103(a), (c). The govermnental body claiming this exception beaTs the 
burden of proViding relevant facts and docmnents to demonstrate the applicability of the 
exception. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably Cl;uticipated on the date the govermnental body received the request for 
information ahd (2) the infonnation at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. L~gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A govemmental body must meet both 
prongs of this test forinfonnation to be excepted lU1der section 552.103(a). 

The purpose of section 552.103 is to protect the litigation interests of goverl1l11ental bodies 
that are partie$ to the litigation. Gov't Code § 552.103(a); Open Records Decision No. 638 
at 2 (1996) (section 552.103 only protects the litigation interests of govemmental body 
claiming exception). You contend the remaining infonnation at issue pertains to a cunently 
pending criminal case. We note the sheriff is not a party to the criminal proceeding and, 
therefore, do~s not have a litigation interest in the matter for purposes of section 552.103. 
In such a situation, we require an affinnative representation from the govemmental body 
with the litig~tion interest that the govenmlental body wants the infomlation at issue 
withheld frOlVldisclosure under section 552.103. You infonn us a charge of "Sex Offenders 
Failure to Con1plyIRegister Life/90 Day" has been presented to the Nueces COlU1ty District 
Attomey (the:~,'district attomey") for prosecution. However, you do not explain, nor do you 
provide a repr,esentation from the district attomey explaining, how the remaining infonnation 
relates to thi$ pending criminal litigation. See Gov't Code § 552.301(e)(1) (requiring 
goveml11ental: body to explain whyraised exceptions apply); Open Records Decision No. 638 

. at 3 (1996) (requiring govennnental body "to explain or describe how the requested 
infonnation relates to" litigation). Therefore, we conclude you have failed to establish 
section 552.103 is applicable to the remaining infonnation. Accordingly, the sheriff may not 
withhold the remaining infomlation under section 552.103 of the Govenmlent Code. 

You also rais¢ section 552.108 of the Govennnent Code for the remaining infonnation. 
Section 552.\98(a)(1) excepts from disclosure "[i]nfonnation held by a law enforcement 
agency or pro.~ecutor that deals with the detection, investigation, or prosecution of crime ... 
if ... release.:pf the infonnation would interfere with the detection, investigation, or 
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,..: 

.. ' 

prosecution of crime[.]" Gov't Code § 552.1 08( a)(l). A govenm1ental body claiming 
section 552.108 must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); 
see also Ex p(lrte Pruitt, 551 S.W.2d 706 (Tex. 1977). The remaining information consists 
of administrative records. We note section 552.108 is generally not applicable to purely 
administrative records that do not involve the investigation or prosecution of crime. See City 
afFort Warthv. Carnyn, 86 S.W.3d 320 (Tex. App.--Austin2002, no pet.). You provide an 
affidavit fron1 a sheriffs deputy stating "[t]he alleged incident ... is clUTently under 
investigation/' and the case has been presented to the district attorney for prosecution against 
the named il1lnate. However, the remaining infonnation pertains to the named imnate's 
confinement ,in the Nueces COlUlty Jail. You do not explain how this administrative 
inforn1ationr.~iates to the charge of "Sex Offenders Failure to Comply/Register Life/90 Day," 
nor do you explain how release of this inforn1ation would interfere with the detection, 
investigation;' or prosecution of crime. Thus, we find you have failed to establish the 
applicability of section 552.1 08( a)(l) ofthe Govennnent Code to the remaining infonnation. 
AccordinglY,.,we find the remaining infonnation is not subject to section 552.108, and the 
sheriff may npt withhold it on that basis. 

In sunm1arY;J the sheriff must withhold the infonnation we have marked lUlder 
section 552.1,91 of the Govenm1ent Code in conjlUlction with constitutional privacy. The 
sheriff must r.elease the remaining responsive infonnation. 

This letter ruHng is limited to the pmiicular infOlmation at issue in this request and limited 
to the facts a# presented to us; therefore, this mling must not be relied upon as a previous 
detenninatiOl~,regarding any other infonnation or any other circumstances. 

This ruling ti,iggers impOliant deadlines regarding the rights and responsibilities of the 
governmentafbodyand ofthe requestor. For more information concerning those rights and 
responsibiliti~s, please visit om website at http://www.oag.state.tx.us/open/index orl.php, 
or call the¢ffice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
infonnation uilder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General,toll free, at (888) 672-6787. 

Sincerely, 

Mack T. Hanison 
Assistant Att<i>rney General 
Open Records Division 

:,, 

MTH/em 
\.'; 

".;:: 
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Ref: ID# 418168 

Ene. Submitted documents 

e: Requestor 
(w/o b,nclosures) 

:. ~ " 

I.:' 

-:.", 

','.:: 


