ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 20, 2011

Mr. C. Patrick Phillips

Assistant City Attorney

City of Fort Worth

1000 Throckenorton Street, 3™ Floor
Fort Worth, Texas 76102

OR2011-07178
Dear Mr. Phiﬁips:

You ask whether certain i11formation is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 418200 (City of Fort Worth Public Information Request No. W007149).

The City of Fort Worth (the “city”) received a request for the personnel records of a named
city police department officer. You state the city released some of the requested information.
You state y@u have redacted certain Texas motor vehicle record information under
section 552.130 of the Government Code pursuant to the previous determinations issued to
the departmerit in Opén Records Letter Nos. 2006-14726 (2006) and 2007-00198 (2007).
See Gov’t Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001). You also state
you have redaoted social security numbers pursuant to section 552.147 of the Government
Code.! We" also understand you have redacted a personal e-mail address under
section 552.1_37 of the Government Code pursuant to the previous determination in Open
Records Decision No. 684 (2009).2 You claim portions of the submitted information are
excepted ﬁ'oﬁﬁ disclosure under section 552.101 of the Government Code. We have
considered thg exception you claim and reviewed the submitted information.

Initially, we Tﬁfote you have redacted portions of the submitted information. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold

p:v,

'Sect10n 552.147(b) of the Government Code authorizes a govermmental body to redact a living
person’s social secuuty number from public release without the necessity of requesting a decision from this
office under the:Act. Gov’t Code § 552.147(b).

. it

>This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bod1es authorizing them to withhold ten categories of information, including the e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney gene;al decision.

"
PosT OFFICE Box 12548, AUSTlN TI:XAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Puper




Mr. C. Patridl% Phillips - Page 2

requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information at issue. Gov’t Code
§§ 552, 301(&) 301(e)(1)(D). This office has issued previous determinations which
authorizes the city and governmental bodies in general to withhold certain types of
information without the necessity of requesting a decision from this office. See Open
Records Decigion No. 673 (2001) (establishing criteria for previous determinations). You
do not assert, however, nor does our review of our records indicate, you have been authorized
to withhold the number of exemptions an individual selects and the date of birth of an
individual you have redacted without seeking a ruling from this office. See Gov’t Code
§ 552.301(a);;ORD 673. As such, these types of information must be submitted in a manner
that enables this office to determine whether the information comes within the scope of an
exception toidisclosure. In this instance, we can discern the nature of the redacted
information; thus, being deprived of that information does not inhibit our ability to make a
ruling. In thé» future, however, the city should refrain from redacting any information it
submits to this office in seeking an open records ruling, unless the information is the subject
of a previous:determination under section 552.301.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be conﬁdentlal by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552. 101 This section encompasses section 143.089 ofthe Local Government Code.

You state the city is a civil service city under chapter 143 of the Local Government Code.
Section 143.089 contemplates two different types of personnel files: a police officer’s civil
service file that the civil service director is required to maintain, and an internal file that the
police departiment may maintain for its own use. Local Gov’t Code § 143.089(a), (g). In
City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex. App.—Austin 1993,
writ denied), the court addressed a request for information contained in a police officer’s
personnel file- maintained by the police department for its use and the applicability of
section 143.089(g) to that file. The records included in the departmental personnel file
related to complaints against the police officer for which no disciplinary action was taken.
The court determined section 143.089(g) made the records confidential. See id. at 949;
Attorney Gengral Opinion JC-0257 at 6-7 (2000) (addressing functions of section 143.089(a)
and (g) files).- This confidentiality extends to any records maintained in the internal file that
reasonably relate to the police officer’s employment relationship. See City of San Antonio
v. San Antomo Express—News 47 S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied).

Yourepr esent 1he submitted records in Exhibit C are taken from the city police department’s
personnel ﬁle for the officer at issue. Upon review, we agree Exhibit C constitutes an
internal file mamtamed by the city’s police department for its own use and is confidential
under sectiort; 143. 089(g) of the Local Government Code. Accordingly, the city must
withhold Ex1;1b1t C under section 552.101 of the Government Code in conjunction with
section 143.089(g) of the Local Government Code.

Section 5 52101 of the Government Code also encompasses the doctrine of common-law
privacy, whicli protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to areasonable person, and (2) isnot




Mr. C. Patrick Phillips - Page 3

of legitimate gbncem to the public. See Industrial Foundation v. Texas Industrial Accident
Board, 540 S:W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, bothprongs of this test must be satisfied. Jd. at 681-82. This office has found some
kinds of medical information or information indicating disabilities or specific illnesses are
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos; 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). This office also has found
personal financial information not relating to the financial transaction between an individual
and a governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs, among others, protected
under common-law privacy). Uponreview, we find portions of Exhibit D are highly intimate
oremb a11'assi1}1g and not of legitimate public concern. However, some ofthe information you
have marked 1§ not highly intimate or embarrassing and is of legitimate public interest. This
information, ,§;\/hich we have marked, may not be withheld under section 552.101 of the
Government _;_;.,Code in conjunction with common-law privacy, Accordingly, with the
exception of :the information we have marked for release, the city must withhold the
information you have marked, as well as the additional information we have marked, under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file; the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.”” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having
carefully reviféwed the information at issue, we have marked the information that must be
withheld under section 552.102(a) of the Government Code.

We understand you have redacted personal information of the named peace officer in Exhibit
D under section 552.117(a)(2) of the Government Code. We note you are authorized to
redact information subject to section 552.117(a)(2) pursuant to the previous determination
issued by this.office in Open Records Decision No. 670 (2001).* Section 552.117(a)(2) of
the Govel'lun§11t Code excepts from disclosure the current and former home addresses and
telephone numbers, social security numbers, and family member information regarding a
peace officer: regardless of whether the officer elected under section 552.024 or

*The O?fﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).

“Open Records Decision No. 670 authorizes a governmental body to withhold the home addresses and
telephone numbers, social security numbers, and family member information of peace officers, as defined by
article 2.12 of the Code of Criminal Procedure, under section 552.117(a)(2) without the necessity of requesting
a decision fromithis office.

50
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section 552.1175 of the Government Code to keep such information confidential. “Peace
officer” is defined by article 2.12 of the Texas Code of Criminal Procedure. Upon review,
we find the city must withhold the home address, home telephone number, social security
number, and:family member information you have redacted, as well as the additional
information We have marked, under section 552.117 (a)(2) of the Government Code.

In summary, ‘the city must withhold Exhibit C under section 552.101 of the Government
Code in conjunctlon with section 143.089(g) of the Local Government Code. With the
exception of:the information we have marked for release, the city must withhold the
information you have marked, as well as the additional information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The city
must also withhold the information we have marked under section 552.102(a) of the
Government :Code. The city must withhold the home address, home telephone number,
social security number, and family member information you have redacted, as well as the
additional information we have marked, under section 552.117(a)(2) of the Government
Code. The remaining information in Exhibit D must be released

This letter ruﬁng is limited to the particular information at issue in this request and limited -

to the facts as:presented to us; therefore, this ruling must not be relied upon as a previous
determinationregarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental:body and of the requestor. For more information concerning those rights and
1esponsibﬂitiés please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey Gene1a1 toll free, at (888) 672 6787.

Sincerely,

V22 Foncr

Laura Ream Lemus
Assistant Attorney General
Open Records Division

i

LRL/em
Ref:  ID# 418200
Enc. . Submﬁted documents

c: Requestm
(w/o enclosures)




