
May 24,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. W. Montgomery Meitler 
Assistant Counsel 
Texas Education Agency 
1701 North Congress Avenue 
Austin, Texas 787QJ-149"l ___________ _ 

Dear Mr. Meitler: 

0R2011-07313 

-----------:--:--'-:--

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 

_ assigJ:led ID#'Lrr8Sf9(TEX,-PIRin4966r----- ------

The_ Texas_Edlic.ationAgeIlc~~Cthe-'-'agenc~")J:e-cei\TedarequestfoLc_npies_ of all documents 
-------------reraterd~t(nb~~lex(fs~sta:fe~te-a:drerc~ertifk-at{OITTffa: named educator. You state some ofthe 

requested information will be released. You have withheld a Texas driver's license under 
section 552.130 of the Govemment--Gotie}-Vou-have also withheld-t-heeducatoF's social 

.--,----- ------- - --- ---.-- - - ----- ------ ----.----- 2' .. 
secuHty-numbeF-under-seG-tlon--5~-2-.-1-4-'7-ot-fu~go¥emment-CGde.-y:ou-c1aml-tlae-r-emammg----

information is excepted from disclosure under sections 552.101 and 552.102 of the 
Government Code, and privileged under Texas Rule of Civil Procedure 192.5. We have 
considered your arguments and reviewed the submitted infonnation, a portion of which is 
a.-representative sample. 3 

lWe note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of inforn1ation, including a copy of a Texas 
driver's license under section 552.130, without the necessity of requesting an attorney general decision. 

2Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting an attorney general 
decision under the Act. Gov't Code § 552.147(b). 

3We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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You state a portion of submitted information is a completed investigatien that is subj ect to 
section 552. 022( a)( 1) ofthe Government Code. This section provides for the required public 
disclosure of "a completed report, audit, evaluation, or investigation made of, for, or by a 
governmental body," unless the information is expressly confidential under "other law" or 
excepted from disclosure under section 552.108 of the Government Code. Gov't Code 
§ 552.022(a)(1). The Texas Supreme Court has held that "[t]he Texas Rules of Civil 
Procedure and Texas Rules of Evidence are 'other law' within the meaning of 
section 552.022." In re City a/Georgetown, S.W.3d 328,336 (Tex. 2001). Therefore, we 
will consider your argument under Texas Rule of Civil Procedure 192.5 for the portion of 
the submitted information you marked under this rule. 

Rule 192.5 ofthe Texas Rules of Civil Procedure encompasses the attorney work product 
privilege. For purposes of section 552.022 of the Government Code, information is 
confidential under rule 192.5 only to the extent the information implicates the core work 
product aspect ofthe work product privilege. See Open Records Decision No. 6'J7 at 9-10 _ 
(2002). Rule 192.5 defines core work product as the work product of an attorney or an 
attorney's representative, developed in anticipation oflitigation or for trial, that contains the 
mental impressions, opinions, conclusions, or legal theories of the attomey or the attomey's 
representati¥e.See TEX. R.CIV.P..192.5(a), (b)(l). Accordingly, in order to withhold 
attorney core work product from disclosure under rule .192.5,.a gQYemmentaLbQdy must 
demonstrate that the material was (1) created for trial or in anticipation oflitigation and (2) 
-consists.oLthe~rnenta1impressions,_npiniOlls_,_c_nnc1usi()n§.,0.1' l~Kal th~eQriesgia!l.§:t.tomey or 

_. an-attorney's representative. Id. 

~~---'ThefiTst1Jrollg~0f1he--work-prodtlctcctest;-~whieh~reetH-ires--a--geveR'l-R'lelTfa4··boay-4o- show·that 
the inforrnation at issue was created in anticipation of litigatloil, has two palis. A 
governmental body must demonstrate that (1) a reasonable person would have concluded 
from the totalityoftheQii.J<:\lmstallQ~S surrQ1.lJl,dil1g th~ investigation that there was a 

-- 8ubstll'ntial-cna:tic-e-tnat-ltti-gatton-wblfI-d-errsue-;carrd-(-zjihe--partyTesistilTg-discoverybelieved . 
in good faith that there was a substantial chance that litigation would ensue and conducted 
the investigation for the purpose of preparing for such litigation. See Nat'l Tank v. 

_____ BmthextQft.,'B51 S,W.2cl193, 2.Q7_(T~x.199~). A "substantial chance"oflitigation does not 
mean a statistical probability, but rather "that litigation is more than merely an abstract 
possibility or unwarranted fear." !d. at 204. The second part of the work product test 
requires the govemmental body to show that the materials at issue contain the mental 
impressions, opinions, conclusions, or legal theories of an attorney's or an attorney's 
representative. See TEx. R: Crv. P. 192.5(b)(I). A document containing core work product 
information that meets both parts of the work product test is confidential under rule 192.5, 

-provided that the infomlation does not fall within the scope of the exceptions to the 
privilege enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

Additionally, if a requestor seeks a governmental body's entire litigation file the 
governmental body may assert that the file is excepted from disclosure because such a 
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request implicates the core work produCt aspect ofthe privilege:--See ORD-677 at5-6: -Thus, 
in such a situation, if the govemmentalbody-demoIlstrates-that-the file- was cn~ated in 
anticipation oflitigation, this office will presume that the entire file is within the scope of 
the privilege. See Open Records Decision No. 647 at 5 (1996) (citing Nat '1 Union Fire Ins. 
Co. v. Valdez, 863 S.W.2d 458,461 (Tex. 1993)) (organization of attorney's litigation file 
necessarily reflects attorney's thought processes); see also Cuny v. Walker, 873 
S.W.2d 379, 380 (Tex. 1994) (holding that "the decision as to what to include in [the file] 
necessarily reveals the attorney's thought processes concerning the prosecution or defense 
of the case"). 

You inform us the agency regulates and oversees all aspects ofthe certification, continuing 
education, and enforcement of standards of conduct for certified educators in Texas public 
schools under the authority of chapter 21 of the Education Code. See Educ. Code 
§§ 21.031(a), .041. You further-explain the agency litigates enforcement proceedings under 
the Administrative Procedure Act (the "APA"),_chapter 2001 ofthe Government Code, and 
rules adopted by the agency under subchapterB of chapter 21 of the Education-Code. See 
id. § 21.041(b)(7); 19 T.A.C. § 249.3 et seq. You represent to this office that the requested 
information encompasses the agency's entire litigation file with regard to its investigation 
of the educator. You explain the file was created by attorneys, staff, and other 

- -representati:vesoLtheagency.jn_anticipahon of litigation. CLDp~p ReQords Decision 
No. 588(199~) (contested cas_e under APA constitutes litigation f9rpurp9s~S ofstalutory 
predecessor to section 552.103). Based onyourrepresentations and our review, we conclude 
the-agencY.l11ay_-,withhold.as_atiDDl.e_y_c.onDym:k_prQduGttl1e il1J~lJJL<!ti().QjTQll_l!la~l<:fd u2~der 

-----------~-- -- __ Texas_Ruleof-GivilProcedur:e-1925. 

- -

----- -~ __ ~ __ ~_ -_ -__ Section~5-5~-:~-}0-hrHhe-G0Vel"tl-n'tell-tc-e0ehe*6e:fJts fuen'HlisGlosBcF€ "i-n-fornla-tion-consiflered 
to be confidential by law, either constitutional, statutory, orbyjuCiicialdecision."Gov't 
Code § 552.101. This section encompasses section 21.048 of the Education Code, which 
addresses teaQheLC~Jj:ificl!tion examinations-.---Section-21.048Cc~-I-)provides the following: 

(c-1) The results of an examination administered under this section are 
confidential and are not subject to disclosure under Chapter 552, Goverilment 

- -__ ~___C~Qd~,~1l111e§s: _ 

(1) the disclosure is regarding notification to a parent of the 
assignment of an uncertified teacher to a classroom as required by 
Section 21.057; or 

(2) the educator has failed the examination more than five times. 

Educ. Code § 21.048(c-I). You have marked portions ofthe remaining infol1nation which 
you state reflect the results of examinations administered under section 21.048 . You further 
state subsections 21.048(c-1)(1) and (2) are not applicable in this installce. Based on your 
representations and our review, we agree the agency must withhold the infornlation you 
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marked under section 552. TO r- of- the -Government C6a.e- iri-conj1.mctiori-with 
section 21.048( c-1) of the Educati0nG0cie;------ -- ---- --- -

You raise section 552.102 ofthe Government Code and section 552.101 in conjunction with 
the ruling in Texas ComptroZZer of Public Accounts v. Attorney General of Texas, 
No. 08-0172,2010 WL 4910163 (Tex. Dec. 3,2010), for the birth date you marked in the 
remaining infonnation. Section 552.102(a) excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). You assert the privacy analysis under 
section 552.1 02( a) is the same as the common-law privacy test under section 552.101, which 
also encompasses the common-law right to privacy. Under section 552.101, inf01111ation is 
private if it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern 
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). 
To demonstrate the applicability of common-law privacy, both prongs of this test must be 
met. Id. at 681-82. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S-:W.2d 546, ___ _ 
549-51 (Tex. App.-Austin 1983, writ rerd n.r.e.), the court ruled the privacy test under 
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the 
Texas Supreme Court recently expressly disagreed with Hubert's interpretation of 

-- - section552.L02(a)and he1dits_privacy standard differs from the Industrial Foundation test 
under section552.1 01. Tex. Comptroller, 201 Q WL 491 0 163, at *5, The supreme court then 
considered the applicability of section 552.102, not Industrial Foundation, and held 
section _ 552JD2{a)~exc_eptsJr,QnLdis_cJQBULe_th~ date~_Qf ~il1hcQf $ta~e __ e]J:lplQye~si~ ~he 

__paYIolLdatabase of the Texas Comptroller of Public Accounts. Id. at * 1 O. Thus, Texas 
Comptroller appTies-6nlytoapu15l1c-emplbyee's birth date maintained by the employer in 

- -_-~--:-=--an-elnptoY1Tl:ent~eonteX:t~-{n~th-is"'insia:l'lee,~J0li"sta~e-t£e-edllGat0r~is·R0~aIlagenc-y.emFloy;ee 
and her date of birth was not obtained from her personnel file. TlierefOre, we conclude the 
agency may not withhold the birth date you marked under sections 552.101 and 552.102(a) 
onhe Government Code. ___ ~ ________ . ____________ _ 

-----------------------------~--~~------------------

In summary, the agency may withhold the information you marked under Texas Rule of 
Civil Procedure 192.5. The agency must withhold the information you marked under 

__ se_c1is.m_5j2,lQJ __ Qfth~ Govem1ne_nt Code in conjunction with section 21.048(c-1) of the 
Education Code. The remaining infonnation must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detern1ination regarding any other inf01111ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more inf01111ation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions conce111ing the allowable charges for providing public 
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information under the Act must be directed to the Cost Rules.Adnilnistratol~ oHhe-Office of
the Attorney General, toll free at (888)672;.;6787. 

Sincerely, 

Kenneth Leland Conyer 
Assistailt Attorney General 
Open Records Division 

KLCleb 

Ref: ID# 418519 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

-----------~--------~ 

-------.--~-----.-~------------------------


