ATTORNEY GENERAL oF TExAS
GREG ABBOTT

May 24, 201 1

Ms. S. MCCI¢11a11

Assistant City Attorney
Criminal Lawand Police Section
City of Dallas:

1400 South Lamar . ... , e e

Dallas, Texas 75215

OR2011-07358
Dear Ms. M¢'¢1611a11:

You ask Whéﬂmr certain information is subject to required public disclosure under the
Public Infonnétion Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 1_4185 14 (DPD Request No. 2011-2050).

The Dallas Pohce Department (the “department”) received a request for all records relating
to a named 111d1V1dua1 including records relating to a specified arrest. You claim the
submitted information is excepted from disclosure under sections 552.101 and 552.108 of
the Govennnent Code. We have consider ed the exceptions you claim and reviewed the
repr esentatlve sample of 1nf01m1t1011

Initially, we’ ;nust address the department"s obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
when requesting a decision from this office. Pursuant to section 552.301(e), within fifteen
business days:after receiving the request the governmental body must submit to this office,
among other ‘things, a copy of the specific information requested or a representative sample,
labeled to indigate which exceptions apply to which parts of the documents. See Gov’t Code

'We assime the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not 1each and therefore does not authorize the withholding of, any other requested records to the

" extent those 1eco1ds contain substantially different types of information than that submitted to this office.
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§ 552.301(e): The department received this request for information on March 7, 2011.
Accordingly, the fifteen-business-day deadline fell on March 21,2011. The department first
submitted the requested information on March 21, 2011; however, most of the information
you have marked under section 552.108 of the Government Code was illegible. The
requested information must be submitted in a manner that enables this office to review it and
determine whether the information comes within the scope of an exception to disclosure. We
requested a legible copy of this information from you on March 23; however, as of the date
of this letter, iyou have not submitted such information. Because this office did not receive
legible information within the statutory deadline, we conclude the department failed to
comply with ‘,_'s"ection 552.301(e) with respect to the illegible information you have marked
under section:552.108.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with section 552.301 results in the legal presumption the requested information is
public and muist be released unless a compelling reason exists to withhold the information
from -disclosuze. - -See id. § 552.302; Simmons v. Kuzmich,-166-S.W.3d-342,.350-(Tex. -
App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App.—Austin 1990, no writ) (governmental body must make compelling
demonstration to overcome presumption of openness pursuant to statutory predecessor to
section 552.302); see also Open Records Decision No. 630 (1994). Generally, a compelling
reason to withhold information exists where some other source of law makes the information
confidential d; where third party interests are at stake. Open Records Decision No. 150 at 2
(1977). Although youraise section 552.108 of the Government Code, this is a discretionary
exception that protects only a governmental body’s interests and may be waived. See Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to
section 552.108 subject to waiver). As such, it does not constitute a compelling reason to
withhold information for purposes of section 552.302. Thus, the department may not
withhold the: illegible information you.have marked under section 552.108 of the
Government Code. However, we will consider your arguments against disclosure for the
legible information. ‘ '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects inforination that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. A compilation of an individual’s criminal history
record information is highly embarrassing information, the publication of which would be
highly objectionable to a reasonable person. Cf. U.S. Dep 't of Justice v. Reporters Comm.
Jor Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy interestin
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compilation of individual’s criminal history by recognizing distinction between public
records found:in courthouse files and local police stations and compiled summary of criminal
history inforiiation). Furthermore, we find a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public. The present request, in part,
requires the départment to compile unspecified records concerning the individual at issue.
We find this request for unspecified law enforcement records implicates the individual’s
right to privacy. Therefore, to the extent the department maintains law enforcement records
depicting the:iamed individual as a suspect, arrestee, or criminal defendant, it must withhold
any such information under section 552.101 of the Government Code in conjunction with
common-law:privacy. However, we note the requestor also seeks information related to a
specified arrést. This information does not implicate the named individual’s common-law
privacy concems. Therefore, we will address your argument for this information.

Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or

- prosecution-of crime-... if .~ release of the information would interfere with the detection, .

investigation; or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). Generally, a
governmental:body claiming section 552.108 must reasonably explain how and why this
exception is applicable to the information at issue. Seeid. §§ 552.108(a)(1),. 301(e)(1)(A);
see also Ex parte Pruitt, 551 S’W.2d 706 (Tex. 1977). You state the information you have
marked relates to a pending criminal case. Based upon your representation and our review,
we find you-have established the release of this information would interfere with the
detection, invgstigation, or prosecution of crime. See Houston Chronicle Publ’g Co.v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d
559 (Tex. 1976). Therefore, the department may withhold the information we have marked
under section:552.108(a)(1) of the Government Code.

In summary, to the extent the department maintains law enforcement records depicting the

- named individual as a suspect, arrestee, or criminal defendant, it must withhold any such

information undel section 552.101 of the Government Code in conjunction with
common-law privacy. The department may withhold the information we have marked under
section 552.108(a)(1) of the Government Code. The department must release the remaining
information you have marked under section 552.108.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts asipresented to us; therefore, this ruling must not be relied upon as a previous
determinatioriregarding any other information or any other circumstances.

This ruling tﬁggers important deadlines regarding the rights and responsibilities of the
governmental:body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

or call the Qfﬁce of the Attorney General’s Open Government Hotline, toll free,

it
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at (877) 673-6839 Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney :',(._}eneral, toll free, at (888) 672-6787. '

Sincerely,

Mack T. Haﬂ%j:son
Assistant Attorney General
Open Records Division
MTH/em

‘Ref:  ID# 418514
Enc. Slelﬁi;tted documents

c: Requeéstor
(w/o enclosures)




