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May 24,2011. 

Ms. S. McCl~llan 
Assistant City Attomey 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Criminal Law'and Police Section 
City of Dallas. 

_ lADO_SoutlLLinnaL 
Dallas, Texas.75215 

Dear Ms. McClellan: 

0R2011-07358 

You ask whether certain information is subject to required public disclosure under the 
Public Inf011I11tion Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#;418514 (DPD Request No. 2011-2050). 

The Dallas Po,1ice Department (the "depmiment") received a request for all records relating 
to a named l!idividual, including records relating to a specified an-est. You claim the 
submitted inf.onnation is excepted from disclosure under sections 552.101 and 552.108 of 
the Govermnent Code. We have considered the exceptions you claim and reviewed the 
representativ~;'sm11ple of information.! 

Initially, we~nust address the department's obligations under section 552.301 of the 
Govemment Code, which prescribes the procedures that a govennnental body must follow 
when requesting a decision from this office. Pursuant to section 552.301(e), within fifteen 
business days; after receiving the request the goven1l11ental body must submit to this office, 
among other tllings, a copy of the specific infonnation requested or a representative sample, 
labeled to indipate which exceptions apply to which palis ofthe documents. See Gov't Code 

IWe as~1.1me the "representative sample" of records submitted to this office is u'uly representative of 
the requested records as a whole. See Open Records DecisionNos. 499 (1988), 497 (1988). TIns open records 
letter does not n~,*ch, and therefore does not authorize the withholding of, any other requested records to the 
extent those rec9},ds contain substantially different typ~s ofinfonnation than thatsubnntted to tIns office. 
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§ 552.301(e);; The department received this request for inf01111ation on March 7, 2011. 
Accordingl y,the fifteen -business-day deadline fell on March 21, 2011. The department first 
submitted the'requested inf01111ation on March 21,2011; however, most ofthe inf01111ation 
you have marked lmder section 552.108 of the Govenmlent Code was illegible. The 
requested infb1111ation must be submitted in a manner that enables this office to review it and 
determine wh,ether the infonnation comes within the scope of an exception to disclosme. We 
requested a legible copy ofthis infonnation fi.-om you on March 23; however, as ofthe date 
of this letter,:you have not submitted such inf01111ation. Because this office did not receive 
legible infoni1ation within the statutory deadline, we conclude the department failed to 
comply with section 552.301(e) with respect to the illegible information you have marked 
under section552.108. 

Pmsuant to syction 552.302 of the Govenmlent Code, a govenmlenta1 body's fai1me to 
comply with section 552.301 results in the legal presmnption the requested infonnation is 
public and mllst be released unless a compelling reason exists to withhold the infonnation 
fFol11disG1os~li·e. Seeid. § 552.302; Simmonsv. Kuzmich, 166S.-W.3d 342, 350 {I'ex. 
App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379,381-82 
(Tex. App.-,,' Austin 1990, no writ) (govel11menta1 body must make compelling 
demonstrati0l1 to overcome presumption of openness pmsuant to statutory predecessor to 
section 552.3:02); see also Open Records Decision No. 630 (1994). Generally, a compelling 
reason to withhold info1111ation exists where some other somce o flaw makes the infonnation 
confidential drwhere third paIiy interests are at stake. Open Records Decision No. 150 at 2 
(1977). Although you raise section 552.108 ofthe Govennnent Code, this is a discretionary 
exception that protects only a govennnental body's interests and may be waived. See Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to 
section 552.198 subject to waiver). As such, it does not constitute a compelling reason to 
withhold information for pmposes of section 552.302. Thus, the depaIiment may not 
withhold th~· illegible infonnation you, have marked' under section 552.108 of the 
Govenmlent{2ode. However, we will consider yom arguments against disclosme for the 
legible infonpation. 

' .. \ 
:'.' 

Section 552. WI ofthe Govennnent Code excepts fi.-om disclosme "infonnation considered 
to be confide:J.)tia1 by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1.91. Section 552.101 encompasses the doctrine of COl TImon-law privacy, which 
protects inforj.;nation that (1) contains highly intimate or embalTassing facts, the pUblication 
of which wOlild be highly objectionable to a reasonable person, aIld (2) is not oflegitimate 
concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). Jro demonstrate the applicability of connnon-law privacy, both prongs ofthis 
test must be e.stablished. Id. at 681-82. A compilation of an individual's criminal history 
record infonnation is highly embaITassing inf0l111ation, the pUblication of which would be 
highly objecti,9nable to a reasonable person. Cf Us. Dep 't of Justice v. Reporters Comm. 
for Freedo711 pfthe [Jress, 489 U.S: 749,_7~4 (1989) {fi~lding s.ignificantpriyacy interest in 
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compilation df individual's criminal history by recognizing distinction between public 
records found:in courthouse files and local police stations and compiled smmnary of criminal 
history infonnation). Fmihennore, we find a compilation of a private citizen's criminal 
history is generally not of legitimate concel11 to the public. The present request, in part, 
requires the depmiment to compile unspecified records concel11ing the individual at issue. 
We find this 'request for unspecified law enforcement records implicates the individual's 
right to privacy. Therefore, to the extent the depmiment maintains law enforcement records 
depicting the:1iamed individual as a suspect, anestee, or criminal defendant, it must withhold 
any such information under section 552.101 of the Govennnent Code in conj1Ulction with 
common-law,privacy. However, we note the requestor also seeks infonnation related to a 
specified ane:st. This infonnation does not implicate the nmned individual's cOlmnon-law 
privacy conCe111S. Therefore, we will address your m'gument for this infonnation. 

Section 552.108( a) ofthe Govenmlent Code excepts fl.-om disclosure "[ i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution-o,ferime ... if.-.. rdeaseofthe infonnation-wouldinterferewith the detection, . 
investigation; 'or prosecution of crime[.]" Gov't Code § 552.108(a)(1). Generally, a 
govel11mentatbody claiming section 552.108 must reasonably explain how mld why this 
exception is applicable t6 the infol11lation at issue. See id. §§ 552.1 08(a)(1),. 301( e)(1)(A); 
see also EXp(irte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the infol11lation you have 
marked relat~S' to a pending criminal case. Based upon your representation mld our review, 
we find you :'have established the release of this infonnation would interfere with the 
detection, inv~stigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. v. City 
a/Houston, 5;?1 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (COl11i delineates 
law enforcement interests present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 
559 (Tex. 19T(5). Therefore, the depaliment may withhold the infonnation we have marked 
under section:,552.l08(a)(1) of the Govennnent Code. 

In summary, to the extent the department maintains law enforcement records depicting the 
named indivig.ual as a suspect, anestee, or criminal defendant, it must withhold mly such 
infol11lation :Hnder section 552.101 of the Govennnent Code in conj1Ulction with 
C0l11lll0n-lawprivacy. The depmimentmaywithhold the infOlmation we have marked 1Ulder 
section 552. 1 0:8 (a)(l ) ofthe Govennnent Code. The depmiment must release the remaining 
inf011llation Y9u have marked under section 552.108. 

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited 
to the facts a~::;presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOl1;:l'egarding any other infonnation or any other circmnstmlces. 

This ruling triggers impOliant deadlines regarding the rights mld responsibilities of the 
govennnental.pody and of the requestor. For more infonnation concel11ing those rights and 
responsibiliti~,~, please visit our website at hHp://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice o~ the Att_ol11ey General's Open Govennnent Hotline, toll free, 

-- ---------------------- ----
------------~----------- ------ ----------------
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at (877) 67~~6839. Questions conceming the allowable charges for providing public 
inf0111lation \~ilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

" 

Sincerely, 

Mack T. Harhson 
Assistant Attcf111ey General 
Open Record$Division 

MTH/em 

Ref: ID# 4J8514 

Enc. Submi;t1ed docmnents 
" 

c: Requ~stor 
(w/o chic1osures) 
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