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May 24,201 i:; 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Martin L;'Peterson 
Assistant Dis.trict Attorney 
Dallas CountY District Attorney's Office 
13 3 North Riverfront Boulevard, LB-19 
Dallas, Texas"75207-4399 

,;, 

Dear Mr. Peterson: 

0R2011-07361 

You ask whether certain infornlation is subject to required public disclosure under the 
Public Infol1nation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was 
assigned ID#A 1845 9. 

The Dallas Cbunty District Attol11ey's Office (the" district attorney") received a request for 
infol111ation regarding a specified criminal case. You state you will release some infol111ation 
to the requestor. You claim the submitted inf01111ation is excepted from disclosure lmder 
section 552.101 ofthe Gove111ment Code. We have considered the exception you claim and 
reviewed the 'submitted representative sample of infol111ation. I 

Initially, you Btate the district attorney sought clarification with respect to pOliions of the 
request for infol111ation. See Gov't Code § 552.222 (providing ifrequest for infol111ation is 
unclear,govell1mental body may ask requestor to clarify request); see also Open Records 
Decision No.:.3l (1974) (when pr'esented with broad requests for inf0l111ation rather than for 
specific records, goVel11l11elitai body may advise requestor of types of infol111ation available 
so request may be properly nan-owed). You have not infol111ed lls the district attorney 
received clarification of the portions of the request at issue. Thus, for the pOliions of the 
requested infol111ation for which you have not received clarification, we find the district 
att0111ey is not required to release inf01111ation in response to those pOliions of the request. 
However, iftl1e requestor clarifies those pOliions ofthe request for inf0l111ation, the district 
att0111ey must:seek a ruling :B.-om tIns office before withholding any responsive inf0l111ation 
:B.-om the reql1¢stOr. See City a/Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010). 

IWe as~.i.U11e the "representative sample" of records submitted to tIns office is truly representative of 
the requestedreQ(jrds as a whole. See Open Records DecisionNos. 499 (1988),497 (1988). This open records 
letter does not r~~ch, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those recoi:ds contain substantially different tYPes of information tlian that subnnfted to this office. 
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Section 552.101 ofthe Govenunent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. You argue the submitted infonnation is made confidential by the Health 
Insurance Portability and Accolmtability Act of 1996 ("HIP AA"), 42 U.S.C. 
§§ 1320d-1320d-8. At the direction of Congress, the Secretary of Health and Human 
Services ("HHS") promulgated regulations setting privacy standards for medical records, 
which HHS issued as the Federal Standards for Privacy ofIndividually Identifiable Health 
Information. : See Health Insurance Portability and Accountability Act of 1996,42 U.S.C. 
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Inf0l111ation, 45 C.F.R. pts. 160, 164 ("Privacy Rule"); see 
also AttomeyGeneral Opinion JC-0508 at 2 (2002). These standards govem the releasability 
of protected l1ealth infonnation by a covered entity. See 45 C.F.R. pts. 160, 164. Under 
these standards, a covered entity may not use or disclose protected health infomlation, except 
as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
§ 164.502(a)."', 

---;--'1- -- ---

This office addressed the interplay ofthe Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 oftitle 45 ofthe Code of Federal 
Regulations provides that a covered entity may use or disclose protected health infonnation 
to the extent~mch use or disclosure is required by law and the use or disclosure complies 
with, and is lii11ited to, the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). 
We fmiher npted the Act "is a mandate in Texas law that compels Texas govermnental 
bodies to disclose infonnation to the public." See ORD 681 at 8; see also Gov't Code 
§§ 552.002, .Q03, .021. We therefore held the disclosures under the Act come within section 
164.512( a). Qonsequently, the Privacy Rule does not make information confidential for the 
purpose of section 552.101 of the Govenmlent Code. See Abbott v. Tex. Dep't of Mental 
Health & Me71jal Retardation;, 212 S. W.3d 648 (Tex. App.-Austin 2006, no pet.); ORD 681 
at 9; see aMo Open Records Decision No. 478 (1987) (as general mle, statutory 
confidentiality requires express language making infonnation confidential). Because the 
Privacy Rule does not make infomlation that is subject to disclosure under the Act 
confidential, the district attomey may not withhold any pOliion of the submitted infonnation 
on this basis.;.: 

Section 552.1~01 also encompasses infonnation protected by other statutes, such as the 
Medical Practice Act (the "MP A"), subtitle B of title 3 of the Occupations Code. 
Section 159.0·02 of the MPA provides in pmi the following: 

- ----------

(b) Axecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privil~ged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation fl.-om a confidential con1l11lmication 
or reqord as described by this chapter, other than a person listed in 
Sectiop 159.004 who is acting on the patient's behalf, may not disclose the" 

- --------------------------------------~-- ---------~---
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infon£ation except to the extent that disclosm-e is consistent with the 
authoi:ized pm-poses for which the infonnation was first obtained. 

Occ. Code §'159.002(b), (c). This office has concluded the protection afforded by 
section 159.0'02 extends only to records created by either a physiciall or someone lUlder the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We Have also found that when a file is created as the result of a hospital stay, all the 
documents iii the file relating to diagnosis and treatment constitute physician-patient 
communications or "[rJecords of the identity, diagnosis, evaluation, or treatment of a patient 
by a physiciall that are created or maintained by a physician." Open Records Decision 
No. 546 (199'0). Upon review, we find most of the submitted infonnation constitutes 
medical recOl~ds subject to the MP A. Thus, the district attol11ey may only release these 
records in accordance with the MP A. However, the remaining infonnation, which we have 
marked, does 110t constitute a medical record subj ect to the MP A. As you raise no other 
exception to disclosm-e, the district attorney must release this infonnation to the requestor. 

-- n 
This letter ru~li.1g is limited to the paliicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOlfregarding any other infonnation or ally other ci'rcumstances. 

This ruling tiiggers important deadlines regarding the rights and responsibilities of the 
governmental!:bodyand of the requestor. For more infonnation concel11ing those rights alld 
responsibiliti¢s, please visit om- website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attol11ey General's Open Govel1TIllent Hotline, toll fi.'ee, 
at (877) 673~6839. Questions concel11ing the allowable charges for providing public 
information linder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Mack T. Harl'ison 
Assistant Att~l11ey General 
Open Record~:Division 

MTH/em 

Ref: ID# 418459 

Enc. Submitted documents 

c: Requestor 
(w!oenCloslii'es) 


