
, ATTORNEY GENERAL OF TEXAS 

.'; 

May 24, 2011 

Ms. LeAlm :tv.I;. Quiml, TRMC 
City Secretary 
City of Cedai,Park 
600 North Beil Boulevard 
Cedar Park, Texas 78613 

GREG ABS'OTT 

----- - ------ --- - -- --------- - - -- - --- ----.-

Dear Ms. QU1}m: 

0R2011-07364 

You ask whether celiain inf01111ation is subj ect to required public disclosme under the 
Public Inf01111ationAct (the "Act"), chapter 552 ofthe Gove111ment Code. Yom request was 
assigned ID#418559 (Cedar Park Ref. No. 11·)77). 

The City of Cedar Park (the "city") received a request for the employee file for a named 
officer and al}infonnation fi .. om the requestor's employee file that was previously obtained 
by a named il~dividual. You state the city will release the information from the requestor's 
employee file: You claim that the submitted inf01111ation is excepted from disclosme lmder 
sections 552j01, 552.117, 552.119, 552.122, 552.130, 552.136, and 552.137 of the 
Govenmlent ,.Code. We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Section 552.1'01 ofthe Govenunent Code excepts from disclosme "inf01111ation considered 
to be confide'ntial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses inf01111ation protected by other statutes, such as 
section 6103(~) oftitle 26 of the United States Code. Section 6103(a) renders tax retu111 
inf01111ation 49nfidential. Attomey General Opinion H-1274 (1978) (tax retu111s); Open 
Records Dec~~ion No. 600 (1992) (W-4 forms). Section 6103(b) defines the te1111 "retu111 
inf01111ation":as "a taxpayer's identity, the natme, somce, or amolmt of his income, 
payments, receipts, deductions, exemptions, credits, assets, liabilities, net wOlih, tax liability, 
tax withheld, deficiencies, overassessments, or tax payments ... or any other data, received 
by, recorded by, prepared by, fumished to, or collected by the Secretary [of the Inte111al 
Revenue Service] with respect to a retu111 or with respect to the determination of the 
existence,or p~ossible existence, ofliability ... for any tax,penalty, interest, fine, forfeitme, 
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orotherimpo~ition, oroffense[.]" 26 U.S.C. § 6103(b)(2)(A). Federal comishave construed 
the term "retmn infol111ation" expansively to include anyinfol111ation gathered by the Intel11al 
Revenue Service regarding a taxpayer's liability under title 26 of the United States Code. 
See Niallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in part, aff'd in 
part, vacated in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the city 
must withhold the W -4 fonns you have marked in Exhibit C pm-suant to section 552.101 of 
the Govenm'ient Code in conjunction with section 6103(a) of title 26 of the United States 
Code. 

Section 552.101 of the Govenmlent Code also encompasses section 143.089 of the Local 
Govenmlentgode. You state that the city is a civil service city lmder chapter 143 of the 
Local Goverii~.1lent Code. Section 143.089 contemplates two different types of per SOl mel 
files relating'to a police officer: a police officer's civil service file that the civil service 
director is req"]..lired to maintain, and an intel11al file that the police depruiment nlay maintain 
for its own use. Local Gov't Code § 143.089(a), (g). The officer's civil service file must 
containcertalg spe0ifieditems, inc1uding-c0l11lnendations, peliodiceYaluationsbythep_Qlice 
officer's super,visor, and doclmlents relating to any misconduct in which the depruiment took 
disciplinru"y aytion against the officer under chapter 143 ofthe Local Govel11ment Code. Id. 
§ 143.089(a)(1)-(3). 

In cases in wl}ich a police depruiment investigates a police officer's misconduct and takes 
disciplinary $.ction against rul officer, it is required by section 143.089(a)(2) to place all 
investigatory records relating. to the investigation and disciplinary action, including 
backgrOlmd documents such as complaints, witness statements, and documents oflike natme 
from individu~ls who were not in a supervisory capacity, in the police officer's civil service 
filemaintaine'4 under section 143.089(aV Abbottv. CityOjC01PUS Christi, 109 S.W.3d 113, 
122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary ft,Ction are "from the employing depruiment" when they are held by or in 
possession ot'the police department because of its investigation into a police officer's 
misconduct, ~ild the police depruiment must forward them to the civil service commission 
for placement~in the civil service persOlmel file. Id. Such records may not be withheld lmder 
section 552.1.P1 ofthe Govenmlent Code in conjlmction with section 143.089 ofthe Local 
GovenmlentCode. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 
at 6 (1990).: 

1'; 

However, a dbcml1ent relating to an officer's alleged misconduct may not be placed in his 
civil service tpersol1nel file if there is insufficient evidence to sustain the charge of 
misconduct. Local Gov't Code § 143.089(b). In addition, a docmnent relating to 
disciplinary action against a police officer that has been placed in the officer's persOlmel file 
as provided 'by section 143.089(a)(2) must be removed from the officer's file if the civil 
service comn.lission finds the disciplinruy action was taken without just cause or the charge 

i" 

'. - -

lChapt~t 143 prescribes the following types of disciplinary actions: removal, suspension, demotion, 
and uncompens~ted duty. Local Gov't Code §§ 143.051-.055. 

r 
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of misconduCt was not supported by sufficient evidence. See id. § 143.089(c). Infonnation 
that reasonably relates to an officer's employment relationship with the police depalim.ent 
and that is maintained in a police department's intel11al file pmsuant to section 143.089(g) 
is confidenti,#l and must not be released. See City of San Antonio v. San Antonio 
Express-NeW$~ 47 S.W.3d 556 (Tex. App.-San Alltonio 2000, pet. denied); City of San 
Antonio v. Te)cas Attorney General, 851 S.W.2d 946, 949 (Tex. App.-Austin 1993, writ 
denied). >: 

.. -;\' 

You state thdt the infonnation in Exhibit E is maintained in the city police department's 
intemal filepmsuant to section 143.089(g). Upon om review, we conclude that the 
infonnation in Exhibit E is confidential pmSUallt to section 143.089(g) of the Local 
Govermnent (code and must be withheld under section 552.101 of the Govenllnent Code.2 

Section 552.1.01 of the Govermnent Code also encompasses the common-law right of 
privacy, whiqh protects infonnation if it (1) contains highly intimate or embalTassing facts, 

- the-publicatid~ ofwlllchwould hehighl~()bj_e_c1iQl1abktQa.l'eas_oJl_Clbl(; p~JS9Jl, ClllcL(2j i~l19t 
oflegitimate:¢oncel11 to the pUblic. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Tei;:1976). To demonstrate the applicability ofcOlllinon-law privacy, both prongs 
of this test l11'}ist be satisfied. Id. at 681-82. The types of infonnation considered intimate 
and embalTas?ing by the Texas Supreme Comt in Industrial Foundation included 
infomlationl'~lating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injmies to sex.llal organs. Id. at 683. Whether infomlation is subject to a legitimate public 
interest and t1~erefore not protected by cOlllinon-law privacy must be detennined on a case­
by-case basis·;! See Open Records Decision No. 373 (1983). We note the doctrine of 
con1l1l0n-lawiprivacy generally protects the identifying information of juvenile offenders. 
See Open Reo'ords Decision No. 394 (1983); cf Falll. Code § 58.007. 

This office h;1S also found that personal financial infonnation not relating to a finallcial 
transaction b~tween an individual alld a govenllnental body is generally intimate or 
embalTassing.;: See generally Open Records Decision Nos. 600 at 9-10 (1992) (employee's 
designation q:f retirement beneficialY, choice of insmance cal1ier, election of optional 
coverages, dixect deposit authorization, fonns allowing employee to allocate pretax 
compensatioitito group insmance, health care or dependent care), 545 (1990) (defelTed 
comp ens atiol1,:: information, participation in voluntalY investment pro graln, election of 
optional insui:.hnce coverage, mortgage payments, assets, bills, and credit histOlY), 373 
(sources ofin6~mle not related to financial transaction between individual alld govenllnental 
body protectep under cOlllillon-law privacy). However, there is a legitimate public interest 
in the essenti:;f~ facts about a financial trallsaction ~etween an individual and a govenllnental 
body. See OED Nos. 600 ~t 9 (infol11lation revealing that employee participates in group 
insmance pl,* funded palily or wholly by govenllnental body is not excepted from 

2 As om\-uling is dispositve, we need not address your remainmg argmnents agamst disc1osur; of the 
iiuormatioll in Exhibit E. 

---------- j. 
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disc1osme), 545 (financial infonnation peliaining to receipt offunds from govennnental body 
or debts ow~d to govennnental body not protected by cOlllillon-law privacy). Upon om 
review, we agj:ee the infol1l1ation you have marked in Exhibits Band C constitutes personal 
financial det~hs that are not of legitimate public interest. We also find that the additional 
infol1l1ation 'o/e have marked in Exhibit D is highly intimate or embanassing and not of 
legitimate pl~blic interest. Therefore, we conclude the city must withhold this infonnation 
under sectiOli'5 52.101 of the Govenmlent Code in conjlUlction with cOlllinon-law privacy. 

We note Exhibit B contains infonnation that is subj ect to section 552.102 ofthe Govenmlent 
Code.3 Section 552.102(a) excepts from disclosme "infonnation in a persOlmel file, the 
disc10sme of\;yhich would constitute a clearly lUlwananted invasion of personal privacy." 
Gov't Code '§ 552.102(a). The Texas Supreme Comi recently held section 552.102(a) 
excepts from disclosure the dates ofbilih of state employees in the payroll database of the 
Texas Compti:oller of Public ACCOlUltS. Tex. Comptroller a/Pub. Accounts v. Attorney Gen. 
a/Tex., No. 08-0172, 2010 WL4910163 (Tex. Dec. 3,2010). Having carefully reviewed the 

-infOl1l1ation.8.Lissue, we hayemarked the infonnationthat musL b_e:withheldl-Uld§r . 
section 552. 102(a) ofthe Govennnent Code. 

""" 

You asseli th~ photographs you have marked in Exhibit D aloe excepted fl.-om disclosme 
under sectiOIf:S 52.119, which provides the following: 

(a) A'photograph that depicts a peace officer as defined by Article 2.12, 
CodeM Criminal Procedure, the release of which would endanger the life or 
physi6';:tl safety of the officer, is excepted from [required public disclosure] 
lUlless,,; 

", 

7. ~. 

\ (1) the officer is lUlder indictment or charged with an offense by 
: information; 
,,(2) the officer is a paliy in a civil service healing or a case in 
:,: arbitration' or c , 

'.;-:: (3) the photo graph is introduced as evidence in a judicial proceeding. 

(b) ~iphotograph excepted from disclosme under Subsection (a) may be 
made:public only ifthe peace officer gives written consent to the disclosure. 

Gov't Code §:;552.119. Under section 552.119, a govermnental body must demonstrate, if 
the documents do not demonstrate on their face, that release of the photograph would 
endanger theJife or physical safety of a peace officer. You have not explained, however, 
how release ot the officer's photographs would endanger the officer's life or physical safety 

3The Office of the Attomey General will raise mandatory exceptions on behalf of a govel11l11ental 
body, but ordinai'ily will not raise other exceptions. .. 

r 
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at this time. :',Therefore, the photographs of the peace officer may not be withheld under 
section 552.1)J.9 of the Govenllnent Code . 

. ' 
'",;: 

You state the/pity will redact personal inf01111ation of a peace officer lmder section 552.117 
of the GovenUllent Code.4 Upon om review, we find the remaining infonnation in Exhibit 
D contains additional infonnation that is subject to section 552.117. Section 552.117(a)(2) 
excepts from: public disclosure the current and fonner home addresses and telephone 
numbers, soqial security number, and family member inf01111ation of a peace officer, 
regardless of whether the peace officer made an election under sections 552.024 or 552.1175 
ofthe Goven~11ent Code to keep such infonnation confidential. Gov't Code § 552.117( a)(2). 
Section 552.1) 7(a)(2) appli~s to peace officers as defined by miicle 2.12 of the Code of 
Criminal Pr0gedure. Accordingly, the city must withhold the additional information we 
have marked,imder section 552.117(a)(2) of the Govenmlent Code. 

We note section 552.1175 of the Government Code may be applicable to pOliions of the 
remainingjnfqmlationillExhibitD. Section552.1175 appliesJo infonnationpeliainingto 
peace officerS/that the city does not hold in an employment context and provides in part: 

,i-

(a) . Tllis section applies only to: 
.~,., 

',: (1) peace officers as defined by Aliicle 2.12, Code of Criminal 
.••. Procedure[.] 

(b) IrrJ01111ation that relates to the home address, home telephone number, or 
social~.secmity number of an individual to whom tIns section applies, or that 
reveal$ whether the individual has family members is confidential mld may 
not bedisclosed to the public under this chapter ifthe individual to whom the 
infon~1.ation relates: 

.' 

:f: (1) chooses to restrict public access to the infonnation; mld 

~:. (2) notifies the goven1l11ental body of the individual's choice on a 
:- fonn provided by the govenllnental body, accompmlied by evidence 

>: of the individual's status. 

,',. 

Gov't Code §,,552.1175(a)(1), (b). Accordingly, we detennine the city must withhold the 
inf01111ation we have marked under section 552.1175 if the individual to whom the 

.' 

4The p~evious detelmination issued in Open Records Decision No. 670 (2001) authorizes all 
govemmental bodies to withhold the em-rent and former home addresses and telephone numbers, personal 
cellular telephoiie and pager numbers, social security lllunbers, and family member infonnation of peace . 
officers under s~9tion 552.1 17(a)(2) of the Goven1l11ent Code without the necessity of requesting an attomey 
general decisiOl\.; 
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infonnation p.eliains is still a licensed peace officer and he elects to restrict access to his 
infomlation idaccordance with section 552.1175(b). Ifthe individual is no longer a licensed 
peace officel:'or no election is made, the city may not withhold the individual's infonnation 
under sectiorlS 52.1175 of the Govenmlent Code. 

You also claihl section 552.130 of the Govel11ment Code for p01iions of the remaining 
info1111ation.'Section 552.130 provides information relating to a motor vehicle operator's 
license, driver's license, motor vehicle title, or registration issued by a Texas agency is 
excepted £1'0111 public release. Gov't Code § 552.130(a)(I), (2). We find the city must 
withhold theinfo1111ation you have marked in Exhibit B under section 552.130 of the 
Govel11ment Code. 

Section 552. f3 7 of the Govel11ment Code excepts :£i.-om disclosme "an e-mail address of a 
member ofth~ public that is provided for the plll-pose of C01mTIlUlicating electronically with 
a govel11mental body," unless the member ofthe public consents to its release or the e-mail 
addressisofittypespecifically exc1udedhy subsection(c} Gov't Code§_552.137(a)-(c). 
We note sect jon 552.137 is not applicable to an institutional e-mail address, an Intel11et 
website addre~s, the general e-mail address of a business, an e-mail address of a person who 
has a contrac~lial relationship with a govel11mental body, or an e-mail address maintained by 
a govel11mental entity for one of its officials or employees. The e-mail addresses you have 
marked and th~ e-mail address we have marked are not any ofthe types specifically excluded 
by section 552. 137(c). Accordingly, the city must withhold the e-mail addresses you have 
marked and :;the additional e-mail address we have marked in Exhibit D llllder 
section 552.137 of the Govel11ment Code unless the owners of the addresses have 
affi1111atively consented to their release lUlder section 552. 137(b). 

In summary:;{I) the city must withhold the W-4 forms you have marked in Exhibit C 
pursuant to se9tion 552.101 ofthe Govennnent Code in conjunction with section 6103(a) of 
title 26 ofthe,(:United States Code; (2) the city must withhold the infonnation in Exhibit E 
under section.:;(552.101 of the Govenmlent Code in conjunction with section 143.089(g) of 
the Local Goy,ennnent Code; (3) the city must withhold the information it has marked in 
Exhibits B a:tId C, and the additional infonnation we have marked in Exhibit D, under 
section 552.1;0,1 ofthe Govel11ment Code in conjlUlction with connnon-law plivacy; (4) the 
city must witl~lold the information we have marked in Exhibit B under section 552.102 of 
the GovermIl~nt Code; (5) the city must withhold the infonnation we have marked in 
Exhibit D un4~r section 552.117(a)(2) ofthe Govenmlent Code; (6) the city must withhold 
the info1111ati<;m we have marked in Exhibit D under section 552.1175 of the Govennnent 
Code if the individual to whom the infonnation peliains is still a licensed peace officer and 
elects to restli,ct access to his infonnation; (7) the city must withhold the infonnation you 
have marked ~n Exhibit B lUlder section 552.130 of the Govennnent Code; and (8) the city 
must withhold. the e-mail addresses you have marked and the additional e-mail address we 
have marked ill Exhibit D under section 552.137 of the Govennnent Code unless the owners 

'I: 



',:, 

Ms. LeAnll Nt Quinn - Page 7 

of the addresses have consented to their release.5 The city must release the remaining 
information.>: 

This letter ruling is limited to the pmiicular information at issue in tIlls request and limited 
to the facts as presented to us; therefore, tIlls TIlling must not be relied upon as a previous 
detemlination: regarding any other infomlation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmentalbody and ofthe requestor. For more infomlation conceming those rights and 
responsibiliti¢s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Government Hotline, toll free, at 
(877) 673-68,:39. Questions conceming the allowable chm"ges for providing public 
infornlation tll1der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey,yeneral, toll free at (888) 672-6787. 

8~azrt~ 
Lindsay E. Hale 
Assistant Attqmey General 
Open Record~ Division 

LEH/em 

Ref: ID# 4}8559 
:'.':>, 

Enc. Subniitted documents 

c: Requestor 
(w/o y!-lclosures) 

SAs YO.ll aclmowledge, this office issued Open Records Decision No. 684 (2009), a previous 
determination t6.all governmental bodies authorizing them to withhold ten categories ofnlfonnation, including: 
a direct deposi(.authorization form lUlder section 552.101 of the Govermnent Code in conjll11ction with 
common-law pdvacy; W-4 fonTIS ll11der section 552.101 of the Govemment Code in conjunction with 
sectioll, 6J03(a)'bftitle 26 of the United States Code; a Texasdriver's licensemunber under section552.130 
of the GovenlIrient Code; and an e-mail address of a member of the public lmder section 552.137 of the 
Government Cc\de, without the necessity of requesting an attomey general decision. 


