ATTORNEY GENERAL oF TExAS
GREG ABBOTT

May 24, 2011

Ms. LeAnn M. Quinn, TRMC
City Secretary

City of Cedar Park

600 North Bell Boulevard
Cedar Park, Texas 78613

OR2011-07364
Dear Ms. Quinn:

You ask Whéﬁh@l‘ certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 418559 (Cedar Park Ref. No. 11-377).

The City of Cedar Park (the “city”) received a request for the employee file for a named
officer and allinformation from the requestor’s employee file that was previously obtained
by anamed individual You state the city will release the information from the requestor’s
employee ﬁle You claim that the submitted information is excepted from disclosure under
sections 552,101, 552.117, 552.119, 552.122, 552.130, 552.136, and 552.137 of the
Government . Co de. We have considered the exceptions you claim and reviewed the
submitted 111fonna11011 ‘

Section 552. 1‘:01 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 6103(a) of title 26 of the United States Code. Section 6103(a) renders tax return
information confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open
Records Deci§1011 No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return
information” “as “a taxpayer’s identity, the nature, source, or amount of his income,
payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax lability,
tax withheld, deficiencies, overassessments, or tax payments . . . or any other data, received
by, recorded by, prepared by, furnished to, or collected by the Secretary [of the Internal
‘Revenue Service] with respect to a return or with respect to the determination of the
- existence, or possible existence, of liability ... . for any tax, penalty, interest, fine, forfeiture,
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or other imposition, oroffense[.]” 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed
the term “return information” expansively to include any information gathered by the Internal
Revenue Service regarding a taxpayer’s liability under title 26 of the United States Code.
See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in part, aff’d in
part, vacated in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the city
must withhold the W-4 forms you have marked in Exhibit C pursuant to section 552.101 of
the Governm}ént Code in conjunction with section 6103(a) of title 26 of the United States
Code.

Section 552.101 of the Government Code also encompasses section 143.089 of the Local
Government Code You state that the city is a civil service city under chapter 143 of the
Local Govemment Code. Section 143.089 contemplates two different types of personnel
files relating. to a police officer: a police officer’s civil service file that the civil service
directoris r equu ed to maintain, and an internal file that the police department may maintain
for its own use. Local Gov’t Code § 143.089(a), (g). The officer’s civil service file must
contain certain specified items; including commendations, periodic evaluations by the police
officer’s supervisor, and documents relating to any misconduct in which the department took
disciplinary action against the officer unde1 chapter 143 of the Local Government Code. Id.
§ 143. 089(1)(1) (3).

In cases in nglch a police department investigates a police officer’s misconduct and takes
disciplinary ébtion against an officer, it is required by section 143.089(2)(2) to place all
investigatory’ records relating -to the investigation -and disciplinary action, including
background documents such as complaints, witness statements, and documents of like nature
from individuals who were not in a supervisory capacity, in the police officer’s civil service
file maintained under section 143.089(a).! Abbottv. City of Corpus Christi, 109 S.W.3d 113,
122 (Tex. App.—Austin 2003, no pet.). All investigatory materials in a case resulting in
disciplinary gtbtio11 are “from the employing department” when they are held by or in
possession of; the police department because of its investigation into a police officer’s
misconduct, é‘nd the police department must forward them to the civil service commission
for placemen’g;in the civil service personnel file. Id. Such records maynot be withheld under
section 552.101 of the Government Code in conjunction with section 143.089 of the Local
Government Code See Local Gov’t Code § 143.089(f); Open Records Decision No. 562
at 6 (1990)

However, a d@cument relating to an officer’s alleged misconduct may not be placed in his
civil service: pe1sonnel file if there is insufficient evidence to sustain the charge of
misconduct. " Local Gov’t Code § 143.089(b). In addition, a document relating to
disciplinary aetion against a police officer that has been placed in the officer’s personnel file
as provided by section 143.089(a)(2) must be removed from the officer’s file if the civil
service co1m1i;i;ss1011 finds the disciplinary action was taken without just cause or the charge

5
.
Py

o 1Chapter 143 prescribes the following types of dlsc1phna1y actions: 1emova1 suspensmn demotlon
and uncompensated duty. Local Gov’t Code §§ 143.051—.055.
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of 1111s0011d116t was not supported by sufficient evidence. See id. § 143.089(c). Information
that reasonably relates to an officer’s employment relationship with the police department
and that is maintained in a police department’s internal file pursuant to section 143.089(g)
is confidential and must not be released. See City of San Antonio v. San Antonio
Express- News 47 S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied); City of San
Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 (Tex. App.—Austin 1993, writ
denied). "

You state that the information in Exhibit E is maintained in the city police department’s
internal file pulsnant to section 143.089(g). Upon our review, we conclude that the
information in Exhibit E is confidential pursuant to section 143.089(g) of the Local
Government Code and must be withheld under section 552.101 of the Government Code.?

Section 552.101 of the Government Code also encompasses the common-law right of
plivacy, Whic‘h pr otects infonnation ifit (1) contains highly intimate or emb arrassing facts

of 1eg1tnnate concem to the pubhc Indus Found v. Tex. Indus. Accident Bd 540 S.W.2d
668, 685 (Tex:, :1976). To demonstrate the applicability of common-law privacy, both prongs
of this test must be satisfied. Id. at 681-82. The types of information considered intimate
and embanassmg by the Texas Supreme Court in Industrial Foundation included
informationrelating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexuial organs. Id. at 683. Whether information is subject to a legitimate public
interest and therefore not protected by common-law privacy must be determined on a case-
by-case basis: See Open Records Decision No. 373 (1983). We note the doctrine of
common-lawiprivacy generally protects the identifying information of juvenile offenders.
See Open Records Decision No. 394 (1983); ¢f. Fam. Code § 58.007.

This office has also found that personal financial information not relating to a financial
transaction bgtween an individual and a governmental body is generally intimate or
embarrassing,; See generally Open Records Decision Nos. 600 at 9-10 (1992) (employee’s
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, djrect deposit authorization, forms allowing employee to allocate pretax
compensation"fto group insurance, health care or dependent care), 545 (1990) (deferred
compensatlon information, participation in voluntary investment program, election of
optional 111s1na110e coverage, mortgage payments, assets, bills, and credit history), 373
(sources of ingome not related to financial transaction between individual and governmental
body protected under common-law privacy). However, there is a legitimate public interest
in the essentia] facts about a financial transaction between an individual and a governmental
body. See ORD Nos. 600 at 9 (information revealing that employee participates in group
insurance plan funded partly or wholly by governmental body is not excepted from

2As our’ mhng is dlSpOSltVC we need not addless your 1ema1nlng alguments agamst dlsclosule of the
information in Ex111b1t E. ‘
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disclosure), 545 (financial information pertaining to receipt of funds from governmental body
or debts owed to governmental body not protected by common-law privacy). Upon our
review, we ag1 ee the information you have marked in Exhibits B and C constitutes personal
financial details that are not of legitimate public interest. We also find that the additional
information we have marked in Exhibit D is highly intimate or embarrassing and not of
legitimate pubho interest. Therefore, we conclude the city must withhold this information
under sect1011 552 101 of the Government Code in conjunction with common-law privacy.

Wenote EXhiJSit B contains information that is subject to section 552.102 of the Government
Code.* Section 552.102(a) excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). The Texas Supreme Court recently held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen.
of Tex.,No. 08-0172,2010 WL 4910163 (Tex. Dec. 3,2010). Having carefully reviewed the
_information at_issue, we have marked the information that must be withheld under
section 552.102(a) of the Government Code.

You assert the photographs you have marked in Exhibit D are excepted from disclosure
under section’552.119, which provides the following:

(a) i::‘photoglaph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endanger the life or
physwal safety of the officer, is excepted from [required public disclosure]
unless

(1) the officer is under indictment or charged with an offense by
: information;

+(2) the officer is a party in a civil service hearing or a case in
« arbitration; or

i

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) Ai@hotograph excepted from disclosure under Subsection (a) may be
made;public only if the peace officer gives written consent to the disclosure.

Gov’t Code §552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer. You have not explained, however,
how release of the officer’s photographs would endanger the officer’s life or physical safety

3The Ofﬁce of the Attomey Ge11e1al W111 raise mandatmy exceptlons on behalf of a governmental
" body, but 01d111a111y will not raise other exceptions.
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at this time. ;f:fl‘llel'ef01'e, the photographs of the peace officer may not be withheld under
section 552. 119 of the Government Code.

You state the:¢ity will redact personal information of a peace officer under section 552.117
of the Governinent Code.* Upon our review, we find the remaining information in Exhibit
D contains additional information that is subject to section 552.117. Section 552.117(a)(2)
excepts fromi: public disclosure the current and former home addresses and telephone
numbers, social security number, and family member information of a peace officer,
regardless of whether the peace officer made an election under sections 552.024 or 552.1175
of the Government Code to keep such information confidential. Gov’t Code § 552.117(a)(2).
Section 552. 117(21)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Pro¢edure. Accordingly, the city must withhold the additional information we
have marked under section 552.117(a)(2) of the Government Code.

We note sectibn 552.1175 of the Government Code may be applicable to portions of the

remaining information in Exhibit D. Section 552.1175 applies to information pertaining to.

peace ofﬁceré:’that the city does not hold in an employment context and provides in part:
(a)- Th1s section applies only to:

(1) peace officers as defined by Article 2. 12 Code of Criminal
i Procedure].]

(b) hifommtion that relates to the home address, home telephone number, or
social:security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
infonii‘,ation relates:

2 (1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
;- form provided by the governmental body, accompanied by evidence
i» of the individual’s status.

Gov’t Code §552 1175(a)(1), (b). Accordingly, we determine the city must withhold the
information we have marked under section 552.1175 if the individual to whom the

“The pleVIOLIS determination issued in Open Records Decision No. 670 (2001) authorizes all
governmental bodles to withhold the current and former home addresses and telephone numbers, personal

- --cellular- telephone and pager numbers,-social security numbers,-and family member information of peace .. ...

officers under séction 552. 117(a)(2) of the Govemment Code wrchout the necessﬂy of 1equest111g an attorney
general decmon
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information pertams is still a licensed peace ofﬁcel and he elects to restrict access to his
information in accordance with section 552.1175(b). Ifthe individual isno longer a licensed
peace officer o1 no election is made, the city may not withhold the individual’s information
under secuon 552.1175 of the Government Code.

You also claim section 552.130 of the Government Code for portions of the remaining
information. "Section 552.130 provides information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). We find the city must
withhold the'information you have marked in Exhlblt B under section 552.130 of the
Government Code

Section 552.1:37 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of 4 type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
We note secfiibn 552.137 is not applicable to an institutional e-mail address, an Internet
website addr éés the general e-mail address of a business, an e-mail address of a person who
has a contractual relationship with a governmental body, or an e-mail address maintained by
a governmental entity for one of its officials or employees. The e-mail addresses you have
marked and the e-mail address we have marked are not any of the types specifically excluded
by section 55'21.137(0). Accordingly, the city must withhold the e-mail addresses you have
marked and'ithe additional e-mail address we have marked in Exhibit D under
section 552.137 of the Government Code unless the owners of the addresses have
affirmatively consented to their release under section 552.137(b).

In summary:+(1) the city must withhold the W-4 forms you have marked in Exhibit C
pursuant to séction 552.101 of the Government Code in conjunction with section 6103(a) of
title 26 of the:United States Code; (2) the city must withhold the information in Exhibit E
under section;552.101 of the Government Code in conjunction with section 143.089(g) of
the Local Govemment Code; (3) the city must withhold the information it has marked in
Exhibits B and C, and the additional information we have marked in Exhibit D, under
section 552.101 of the Government Code in conjunction with common-law privacy; (4) the
city must w1tbhold the information we have marked in Exhibit B under section 552.102 of
the Government Code; (5) the city must withhold the information we have marked in
Exhibit D under section 552.117(a)(2) of the Government Code; (6) the city must withhold
the informatign we have marked in Exhibit D under section 552.1175 of the Government
Code if the individual to whom the information pertains is still a licensed peace officer and
elects to restrict access to his information; (7) the city must withhold the information you
have marked in Exhibit B under section 552.130 of the Government Code; and (8) the city
must withhold the e-mail addresses you have marked and the additional e-mail address we
have marked in Exhibit D under section 552.137 of the Government Code unless the owners
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ExS

of the addresses have consented to their release.’ The city must release the remaining
information. » '
jiet .
This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental’body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673—68,39. Questions concerning the allowable charges for providing public
information tinder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney :(;}ellel'al, toll free at (888) 672-6787.

Sincerely,

Arrolpan-E 4ol

Lindsay E. Hale
- Assistant Attorney General
Open Records Division

LEH/em

Ref: ID# 418559

Enc. Submiited documents

c: Requestor
(w/o enclosures)

’As yQu acknowledge, this office issued Open Records Decision No. 684 (2009), a previous
determination tQ?all governmental bodies authorizing them to withhold ten categories of information, including:
a direct deposif:authorization form under section 552.101 of the Government Code in conjunction with
common-law privacy; W-4 forms under section 552.101 of the Government Code in conjunction with
section 6103 (a)“of title 26 of the United States Code; a Texas driver’s license number under section 552.130
of the Governmient Code; and an e-mail address of a member of the public under section 552.137 of the
Government Cade, without the necessity of requesting an attorney general decision.
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