ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 25, 2011

Mr. Robert Russo

Walsh, Anderson, Brown, Gallegos & Gleen pP.C.
P.O. Box 460606

San Antonio, Texas 78246

OR2011-07437

Dear Mr. Russo:

You ask whﬁher certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#418584. :

The Lytle Independent School District (the “district”), which you represent, received a
request from an investigator with the Texas Education Agency (the “TEA”) for six categories
of information pertaining to a named former district teacher. You claim that portions of the
submitted 111fo1°mat10n are excepted from disclosure under sections 552.101 and 552.102 of
the Governmient Code. We have considered the exceptions you claim and reviewed the
submitted 1nfo1mat10n.

Section 552. 101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”

Gov’t Code §:552.101. This section encompasses information protected by other statutes,
such as sectioh 21.355 ofthe Education Code, which provides, “[a] document evaluating the
performance of a teacher or administrator is confidential.” Educ. Code § 21.355. This
section applies to any document that evaluates, as that term is commonly understood, the
performance of a teacher or administrator. See Open Records Decision No. 643 (1996). The
Third Court of Appeals has concluded a written reprimand constitutes an evaluation for
purposes of section 21.355 because “it reflects the principal’s judgment regarding [a

teacher’s] actions, gives corrective direction, and provides for further review.” North East
Indep. Sch. Dzst v. Abbott, 212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.). In Open
Records Demg;onNo 643, we determined for purposes of section 21.355, the word “teacher”
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means a person who is required to and does in fact hold a teaching certificate under
subchapter B. of chapter 21 of the Education Code and who is engaged in the process of
teaching, as that term is commonly defined, at the time of the evaluation. See id. at 4.

You claim {:hat documents AG-0001 through AG-0007 are confidential pursuant to
section 21.355. You state, and provide documentation showing, the named teacher held the
appropriate t'e.i_’aching certificate at the times these documents were created. However, upon
review, we ne'te documents AG-0001 through AG-0007 relate to the named teacher’s failure
to return district equipment and attendance. You have not explained how this information
evaluates the named teacher’s teaching performance as contemplated by section 21.355 of
the Educatlon Code. Cf Educ. Code § 21.353 (teachers shall be appraised only on basis of
classroom teachmgpel formance and not in connection with extracurricular activities). Thus,
documents AG—OOOl through AG-0007 may not be withheld under section 552.101 in
conjunction W1th section 21.355. As you raise no further exception to disclosure of this
information, documents AG-0001 thr ough AG-0007 must be released.

With respect to the remaining information, the TEA investigator’s request states he is
seeking the requested information under the authority provided to the State Board for
Educator Certification (“SBEC”) by section 249.14 of title 19 of the Texas Administrative
Code.! Chapter 249 of title 19 of the Texas Administrative Code governs disciplinary
proceedings,  sanctions, and contested cases involving SBEC. See 19 T.A.C. § 249.4.
Section 249. 14 prov1des in relevant part:

(a) The [TEA] staff may obtain and investigate information concerning
alleged improper conduct by an educator, applicant, examinee, or other

-~ person subject to this chapter that would warrant the [SBEC] denying relief
to or ‘géking disciplinary action against the person or certificate.

(c) The TEA staff may also obtain and act on other information providing
grounds for investigation and possible action under this chapter.

19 T.AC. § -.2":;49.14(a), (c). In this instance, the TEA requestor states he is investigating
alleged educator misconduct or criminal history information pertaining to the named district
employee. He explains he needs the requested records to conduct a full and complete

2
Ped

'Chaptér 21 of the Education Code authorizes SBEC to regulate and oversee all aspects of the
certification, comtinuing education, and standards of conduct of public school educators. See Educ. Code
§ 21.031(a). Section 21.041 of the Education Code states SBEC may “provide for disciplinary proceedings,
including the SL1épe1151011 or revocation of an educator certificate, as provided by Chapter 2001, Government
Code.” Id. § 2T 041(b)(7) Section 21.041 also authorizes SBEC to “adopt rules as necessary for its own
procedures.” Id.: § 21.041(a). :
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investigation?};:to determine whether or not disciplinary action relating to the named
employee’s’ediw"ttor certification is warranted. Thus, we find the remaining information is
subject to the Ti ight of access afforded to the TEA under section 249.14.

You seek to w1thhold some of the remaining information under sections 552.102(a)
and 552.102(b) of the Government Code.? Furthermore, we note you have redacted a bank
account number and bank routing number in the remaining information under
section 552.f;36 of the Government Code pursuant to Open Records Decision No. 684
(2009).> These sections, however, are general exceptions to disclosure. A specific statutory

right of access prevails over general exceptions to disclosure under the Act. See Open -

Records Decision Nos. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right
of access to information), 451 at 4 (1986) (specific statutory right of access provisions
overcome general exceptions to disclosure under the Act). Therefore, the requestor’s
statutory right of access under section 249.14 prevails and the district may not withhold any
of the submitted information under section 552.102(a), section 552.102(b), or

section 552.136 of the Government Code. Although you also assert some of the submitted

information igiexcepted under section 552.101 of the Government Code in conjunction with
comlnon-lawgii)rivacy, a statutory right of access generally prevails over the common law.*
Center, pointEnergy Houston Elec. LLCv. Harris County Toll Road, 436 F.3d 541, 544 (5th
Cir. 2006) (common law controls only where there is no conflicting or controlling statutory
law); Attorey General Opinion GA-0290 at 4 (2005) (noting valid rules of administrative
agencies havethe same “for and effect of legislation”). Consequently, the district may not
withhold any of the remaining information under section 552.101 of the Government Code
in conjunctiofi with common-law privacy. Therefore, the district must release the remaining
information to the TEA requestor pursuant to section 249.14 of title 19 of the Texas
Administrative Code.’

zSe:c’tlon 552.102(a) protects information in a personnel file, the disclosure of which would constitute
a clearly unwarrdnted invasion of personal privacy. See Gov’t Code § 552.102(a). Section 552.102(b) excepts
from disclosure g-transcript from an institution of higher education maintained in a professional public school
employee’s personnel file, except for the degree obtained or the curriculum. See id. § 552.102(b).

3t

*Open Eecords Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold: ten categories of information, including bank account numbers and bank routing numbers

under section 552 136 of the Government Code, without the necessity of requesting an attorney general -

decision.

"Commgn-law privacy under section 552.101 protects highly intimate or embarrassing information,
the publication of which would be highly objectionable to a reasonable person, that is not a matter of legitimate
public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).

h sBecauif;é the TEA has a right of access to certain information in the submitted records that might
otherwise be excépted from release under the Act, the district must again seek a decision from this office if it
receives a request for this information from a different requestor without such a right of access.
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K E",

This letter 111ii11g is limited to the particular information at issue in this request and limited
to the facts agpresented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673?—?6839. Questions concerning the allowable charges for providing public

information Lii;der the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-67817.

Sincerely,

i

Laura Ream f;emus W
Assistant Attorney General
Open Records Division

Sl?
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Ref: ID# 418584
Enc. SleITﬁfted documents

c: Requestor
(w/o énclosures)




