
May 26, 2011 

Lt. Carol Taylor 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Commander - CommunicationslRecords 
Taylor County Sheriff s Office 
450 Pecan Street 
Abilene, Texas 79602 

Dear Lt. Taylor: 

0R2011-07471 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 418763. 

The Taylor County Sheriffs Office (the "sheriff') received two requests for infonnation 
related to a specified incident. You state you will release some ofthe responsive infonnation 
to the requestors. You claim that the submitted infonnation is excepted from disclosure 
under section 552.108 of the Government Code. We have considered the exception you 
claim and reviewed the submitted infonnation. 

Initially, we must address the sheriff s obligations under section 552.301 ofthe Govemment 
Code. Pursuant to section 552.301 (b), a governmental body must ask for a decision from this 
office and state the exceptions that apply not later than the tenth business day after the date 
of receiving the written request. See Gov't Code § 552.301(b). We note the sheriffreceived 
the first request for information on March 7, 2011. Thus, the sheriffs ten-business-day 
deadline for the first request was March 21, 2011. However, you did not request a decision 
from this office until March 22, 2011 .. Consequently, the sheriff failed to comply with the 
requirements of section 552.301(b) of the Government Code. 

Pursuant to section 552.302 of the Government Code, the submitted infonnation responsive 
to the first request is therefore presumed to be subject to required public disclosure and must 
be released, unless there is a compelling reason to withhold any ofthe infonnation. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.-Forth Worth 2005, no pet.); 
Hancockv. State Bd. of Ins. , 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ) 
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(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302). Normally, a compelling 
interest is demonstrated when some other source of law makes the information at issue 
confidential or third-party interests are at stake. See Open Records Decision No. 150 at 2 
(1977). You raise section 552.108 of the Government Code as an exception to disclosure. 
We note section 552.108 is a discretionary exception that protects a governmental body's 
interests and may be waived. See Open Records Decision Nos. 665 at 2 n.5 (discretionary 
exceptions generally), 177 at 3 (1977) (statutory predecessor to section 552.l08 subject to 
waiver). In failing to comply with section 552.301, the sheriff has waived its claim under 
section 552.108 and, therefore, may not withhold any information responsive to the first 
request under this exception. We note in waiving section 552.108 for the information 
responsive to the first request, the sheriff also waived section 552.108 for this same 
information with respect to the second request. We note, however, some of the information 
maybe subject to sections 552.101 and 552.130 of the Government Code.! Because these 
sections can provide a compelling reason to withhold information, we will consider the 
applicability ofthese exceptions to the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the Medical Practice Act (the "MPA"), 
subtitle B of title 3 of the Occupations Code. Occ. Code §§ 151.001-165.160. 
Section 159.002 of the MPA provides in part the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained .. 

Id. § 159.002(b), (c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See ORDs 487,370,343. We have also found that when a file 
is created as the result of a hospital stay, all the documents in the file relating to diagnosis 
and treatment qonstitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 

IThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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by a physician." Open Records Decision No. 546 (1990). Section 159.001 of the MPA 
defines "patient" as a person who consults with or is seen by a physician to receive medical 
care. See Occ. Code § 159.001(3). Under this definition, a deceased person cannot be a 
"patient" under section 159.002 of the MPA. See Open Records Decision Nos. 487 
(1987),370 (1983), 343 (1982). Thus, the MP A is applicable only to records relating to a 
person who was alive at the time of diagnosis, evaluation or treatment to which the records 
pertain. Medical records must be released upon the governmental body's receipt of the 
patient's signed, written consent, provided that the consent specifies (1) the infonnation to 
be covered by the release, (2) reasons or pUrposes for the release, and (3) the person to whom 
the information is·to be released. See Occ. Code §§ 159.004, .005. The medical records of 
a deceased patient may only be released on the signed written consent of the decedent's 
personal representative. See id. § 159.005(a)(5). Upon review, we find a portion of the 
submitted information constitutes medical records subject to the MP A. Accordingly, the 
sheriff may only release the medical records we have marked in accordance with the MP A. 

Section 552.101 also encompasses the constitutional right to privacy. Constitutional privacy 
protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open 
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first is the 
interest in independence in making certain important decisions related to the "zones of 
privacy," pertaining to marriage, procreation, contraception, family relationships, and child 
rearing and education, that have been recognized by the United States Supreme Court. See 
Fadfo v. Coon, 633 F.2d 1172 (5th.Cir. 1981); ORD 455 at 3-7. The second constitutionally 
protected privacy interest is in freedom from public disclosure of certain personal matters. 
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. 
This aspect of constitutional privacy balances the individual's privacy interest against the 
public's interest in the information. See ORD 455 at 7. Constitutional privacy under 
section 552.101 is reserved for "the most intimate aspects of human affairs." Id. at 8 
(quoting Ramie, 765 F.2d at 492). 

This office has applied constitutional privacy to protect certain information related to 
incarcerated individuals. See Open Records Decision Nos. 430 (1985), 428 (1985), 185 
(1978). This office has held that those individuals who correspond with inmates possess a 
"first amendment right ... to maintain communication with [the inInate] free of the threat 
of public exposure," and that this right would be violated by the release of information that 
identifies those correspondents, because such a release would discourage correspondence. 
ORD 185 at 2; see State v. Ellefson, 224 S.E.2d 666 (S.C. 1976). The information at issue 
in Open Records Decision No. 185 was the identities of individuals who had corresponded 
with inmates. In that decision, our office found that "the public's right to obtain an inmate's 
correspondence list is not sufficient to overcome the first amendment right of the inmate's 
correspondents to maintain communication with him free of the threat of public exposure." 
ORD 185 at 2. Implicit in this holding is the fact that an individual's association with an 
inmate may be intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our 
office detennined that inmate visitor and mail logs that identify inmates and those who 
choose to visit or correspond with inmates are protected by constitutional privacy because 
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people who correspond with inmates have a First Amendment right to do so that would be 
threatened iftheir names were released. ORDs 430, 428. The rights ofthose individuals to 
anonymity was found to outweigh the public's interest in this information. ORD 185; see 
ORD 430 (list of inmate visitors protected by constitutional privacy of both inmate and 
visitors). Although the inmate at issue is deceased and his privacy rights lapsed at death, the 
separate privacy interests of his visitors and correspondents in their association with him are 
protected by constitutional privacy. However, we note the first requestor is one of the 
visitors listed on the submitted visitor information lists. As such, the first requestor has a 
special right of access to information concerning herself under section 552.023 of the 
Government Code. See Gov't Code § 552.023(a) (person or person's authorized 
representative has special right of access, beyond right of general public, to information held 
by governmental body that relates to the person and is protected from public disclosure by 
laws intended to protect that person's privacy interests). We, therefore, conclude the sheriff 
may not withhold the visitor infonnation relating to the first requestor :from this individual. 
However, the sheriff must withhold the remaining visitor information we have marked :from 
the first requestor and all of the information we have marked, including the infonnation 
pertaining to the first requestor, from the second requestor under section 552.101 of the 
Government Code in conjunction with constitutional privacy. 

Section 552.130 ofthe Government Code excepts :from disclosure "infonnation [that] relates 
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this 
state[.]" Id. § 552.130(a)(1). We note section 552.130 protects personal privacy. 
Accordingly, the first requestor has a right of access to her own Texas motor vehicle record 
infonnation under section 552.023 of the Government Code. See id. § 552.023. Thus, the 
sheriff must withhold the Texas driver's license information we have marked under 
section 552.130 of the Government Code; however, any information belonging to the first _ 
requestor must be released to her. 

In summary, the medical records we have marked may only be released in accordance with 
the MPA. The sheriffmaynot withhold the visitor information relating to the first requestor 
from this individual. However, the sheriff must withhold the remaining visitor infonnation 
we have marked from the first requestor and all of the information we have marked, 
including the information pertaining to the first requestor, from the second requestor under 
section 552.101 of the Government Code in conjunction with constitutional privacy. The 
sheriff must withhold the Texas driver's license numbers we have marked pursuant to 
section 552.130 ofthe Govenllnent Code; however, any infonnation belonging to the first 
requestor must be released to her.2 The remaining information must be released. 

2We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
govennnental bodies authorizing them to withhold ten categories of information, including Texas driver's 
license numbers under section 552.130 of the Govemment Code, without the necessity of requesting an attorney 
general decision. 
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This letter ruling is limited to the particular information at issue in tIns request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attorney General 
Open Records Division 

VB/dIs 

Ref: ID# 418763 

Ene. Submitted documents 

c: Requestors 
(w/o enclosures) 


