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May 26, 2011 

Ms. Shirley R: Thomas 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Senior Assistant General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texa~'75266-0163 

Dear Ms. Thomas: 

0R2011-07486 

You ask whether certain infonnation is subj ect to required public disclosure under the 
Public InfonxiationAct (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#'418787 (DART ORR 8061). 

Dallas Area Rapid Transit ("DART") received a request for infonnation relating to a hearing 
of the requestpr's Management Appeal COlIDnittee ("MAC") appeal, including infonnation 
pertaining to the MAC's recOlID11endation. You claim the requested infom1ation is excepted 
from disclosure under sections 552.103,552.107, and 552.111 ofthe Govennnent Code and 
privileged under Texas Rule of Evidence 503 and Texas Rllle of Civil Procedure 192.5. We 
have considered your arguments and reviewed the infom1ation you submitted. 

We first noteti1e infonnation submitted as Attaclnnent D is the MAC's recOlIDnendation to 
the PresidenCand Executive Director of DART. As the requestor specifically seeks 
infom1ation generated by the MAC in cOlmection with its reconnnendation, we find 
Attac1nnent Dis responsive to the request. Therefore, as DART does not claim Attaclm1ent 
D is exceptedJrom or pri vileged against disclosure, DART must release Attac1nnent D to the 
requestor unl~~s it has already done so. See Gov't Code §§ 552.221, .301, .302; Open 
Records Decision No. 664 (2000). 

Next, we address your claim for Attaclm1ents Band C under section 552.103 of the 
Govemment Code. This exception provides in part: 

(a) lI)fonnation is excepted from [required public disclosure] if it is 
infonn,ation relating to litigation of a civil or criminal nature to which the 
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state or a political subdivision is or may be a paliy or to which all officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a pmty. 

(c) Information relating to litigation involving a govenllnental body or an 
offiper or employee of a goven111lental body is excepted fi:om disclosure 
under Subsection( a) onlyifthe litigatiOIl is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
acces$,to or duplication of the infomlation. 

Gov't Code §552.103(a), (c). A govenllnental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and docmnentation 
sufficient to ;establish the applicability of this exception to the infomlation it seeks to 
withhold. Tqmeet this burden, the govemmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date of its receipt of the request forinfonnation 
and (2) the in~omlation at issue is related to the pending or anticipated litigation. See Univ. 
of Tex. Law Seh. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); 
Heardv. Houston Post Co., 684 S.W.2d210 (Tex. App.-Houston[ptDist.] 1984, writrerd 
lu.e.). Both elements ofthe test must be met in order for inf0l111ation to be excepted :£i"om 
disclosure lll1p.er section 552.103. See Open Records Decision No. 551 at 4 (1990). 

You contend Attac111nents Band C are related to anticipated litigation. Whether litigation is 
reasonably anticipated must be detel11lined on a case-by-case basis. See Open Records 
Decision No" 452 at 4 (1986). To establish that litigation is reasonably anticipated, a 
govenllnentatbodymust provide this office with "concrete evidence showing that the claim 
that litigatio1l1nay ensue is more than mere conj ecture." Id. You infonn us the requestor is 
a fomler D.AJ~T police officer who was tenninated. You explain the MAC heard the 
requestor's appeal and upheld hIS temlination. You state Attac111nents Band C consist of 
notes prepare'd, for the MAC hearing by an attomey for DART and notes taken at the heal"ing 
by an employe,e of DART. You contend DART anticipates litigation because the requestor 
has the right tb appeal to a state comi now that his MAC appeal has been denied. You do 
not infoml u~~ however, that the requestor has taken any concrete steps toward commencing 
an appeal. HCl:ying considered your representations, we find the mere possibility of an appeal 
by the requestor to a state comi does not establish that litigation was reasonably anticipated 
when DARTJeceived this request for infomlation. 'See ORD 452 at 4; see also Open 
Records Decision No. 331 at 1-2 (1982) (mere chance of litigation not sufficient to trigger 
statutory pred,ecessor to Gov't Code § 552.103). We therefore conclude DART may not 
withhold Atta,c1111lents Band C under section 552.103 of the Govenllnent Code. 

You also clail;J.l the attomeywork product privilege lmder section 552.111 ofthe Govenllnent 
Code for Attac1111lent B. Section 552.111 excepts from disclosure "an interagency or 
intraagency rrl;emorandum or letter that would not be available by law to a party in litigation 
with the agensy." Gov't Code § 552.111. This exception encompasses the attomey work 
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product priviiege, as found at rule 192,5 ofthe Texas Rules of Civil Procedure, See TEX, R. 
Crv, p, 192,5;, City a/Garland v, Dallas Morning News, 22 S,W,3d 351,360 (Tex, 2000); 
Open Records Decision No, 677 at 4-8 (2002), Rule 192,5 defines att0111ey work product 
as consisting 6f 

(1) material prepared or mental impressions developed in anticipation of 
litigati,on or for trial by or for a party or a party's representatives, including 
the patty's att0111eys, consultants, sureties, indenmitors, insurers, employees, 
or agehts; or 

(2) a communication made in anticipation of litigation or for trial between a 
pmiyand the party's representatives or among a pmiy's representatives, 
including the pmiy's att0111eys, consultmlts, sureties, indemnitors, insurers, 
employees or agents, 

TEX, R. Crv, ~:, 192,5, A govenunental body that seeks to withhold infonnation on the basis 
of the attoniey work product privilege under section 552,111 bem"s the burden of 
demonstratil1~g that the infOlmation was created or developed for trial or in anticipation of 
litigation by or for a pmiy or a party's representative, See id,; ORD 677 at 6-8, In order for 
this office to dbnclude that inf0111lation was created or developed in mlticipation oflitigation, 
we must be satisfied that 

(a) a :reasonable person would have concluded from the totality of the 
circUl'l1stances sUlTolU1ding the investigation that there was a substantial 
chance that litigation would ensue; and (b) the party resisting discovelY 
believed in good faith that there was a substantial chmlce that litigation would 
ensueqnd [created or obtained the infonnation] for the purpose ofpreparing 
for such litigation, 

Nat'l Tank Co, v, Brotherton, 851 S,W.2d 193, 207 (Tex, 1993), A "substantial chmlce" of 
litigation do~~ not mean a statistical probability, but rather "that litigation is more than 
merely an ab$tract possibility or lU1wananted fem"," Id, at 204; ORD 677 at 7, 

You contend Attac1mlent B constitutes att0111ey work product. You state Attac1unent B 
consists ofndJes prepared by ml att0111ey for DART in anticipation of, and for use at, the 
requestor's MAC hearing, Based on your representations and our review ofthe inf01111ation 
at issue, we fiild Attac1mlent B consists of material prepared in anticipation of litigation by 
a party's repl}!::sentative, See TEX, R. Crv, p, 192,5; ORD 677 at 6-8; cf Open Records' 
Decision No:C588 (1991) (discussing factors att0111ey general considers in detennining 
whether admi~istrative proceeding not subj ect to Texas Administrative Procedure Act, Gov't 
Code ch, 2001, constitutes litigation), We therefore conclude Attachment B constitutes 
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attomey work product protected by Texas Rule of Civil Procedure 192.5 and may be 
withheld on that basis lmder section 552.111 of the Govenunent Code,l 

In sunmlary, DART may withhold Attac1unent B lmder section 552.111 of the Govermnent 
Code and mu;t release the rest of the submitted infonnation.2 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infomlation or any other circumstances. 

This ruling ti'iggers important deadlines regarding the rights and responsibilities of the 
govenmlental;body and ofthe requestor. For more infomlation conceming those rights and 
responsibiliti'es, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the .Office of the Attomey General's Open Govenmlent Hotline, toll fi.·ee, 
at (877) 673'-'6839, Questions conceming the allowable charges for providing public 
information l~hder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey (Jenera1, toll free, at (888) 672-6787. 

l1es W, M()tris, ill 
Assistant AttQmey General 
Open Record$ Division 

JWM/em 

'As w(are able to make this detemlination, we need not address yom other argmnents against 
disclosme of Attaclmlent B. 

2We note Attachment C contains information relating to the present requestor DART would ordinarily 
be required to withhold WIder section 552.117 of the Government Code, Because section 552,117 protects 
privacy, the requ'estor has a rightto his own private infol111ation tmder section 552. 023 ofthe Government Code. 
See Gov't Code'§ 552,023(a); Open Records Decision No, 481 at 4 (1987) (privacy theories not implicated 
when individual requests infol111ation concerning himself). We also note Open Records Decision No. 670 
(2001) includes a previous detel11llnation authorizing all governmental bodies to withhold personal infornlation 
relating to a peace officer, as defined by article 2.12 of the Code of Crinllnal Procedme, tmder 
section 552.117(a)(2) of the Government Code without the necessity of requesting a decisiontmder the Act. 
See ORD 670 at.5-6, Thus, if DART receives anotherrequest for Attachment C fi'oma different requestor, and 
the present reqlthstor is still a peace officer, DART may withhold the personal information relating to the 
requestor in Attaclmlent C pmsuant to section 552.117(a)(2) and Open Records Decision No. 670 without 
requesting another ruling. We further note section 552,024( c) of the Govel11ment Code authorizes a 
govermllental body to redact inf0l111ation protected by section 552,117 (a)(1) of the Government Code without 
the necessity of requesting a decision tmder the Act if the cmrent or former employee to whom the information 
pertains timely cllooses not to allow public access to the information. See Gov't Code § 552.024( c )(2). Thus, 
if DART receives another request for Attachment C from a different requestor, and the present requestor is no 
longer a peace qfficer, section 552.024(c) authorizes DART to withhold the present requestor's personal 
information in AJtachment C ifhe has tinlely chosen not to allow access to the information. 
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Ref: ID# 418787 

Ene: Subm~tted doelU11ents 

e: Requ~stor 

(w/o ~~lc1osures) 
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