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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Leticia:6. McGowan 
School Attonley 
Dallas Indep~ndent School District 
3700 Ross Avenue 
Dallas, Texas}75204 

," 
." 

Dear Ms. M6Gowan: 
, . ~.~ 

0R2011-07552 

You ask wh6ther certain inf01111ation is subject to required public disclosure under the 
Public Inf01111ationAct (the "Act"), chapter 552 of the Govenmlent Code. Yom request was 
assigned ID#0418954. 

',', 

The Dallas Independent School District (the "district") received a request for eight categories 
of e-mails, cotrespondence, reports, and documents for a specified time period. You state 
the distlict wilirelease some ofthe responsive inf01111ation to the requestor. You claim that 
the submittedinformation is excepted from disclosme under sections 552.107 and 552.111 
of the Goveniment Code. We have considered the exceptions you claim and reviewed the 
submitted infbnnation. 

The district seeks to withhold the submitted infonnation under section 552.111 of the 
GovenunentCode, which excepts from disclosme "an interagency or intraagency 
memorandul1l0r letter that would not be available by law to a party in litigation with the 
agency." Gov't Code §552~111. This exception encompasses the deliberative process 
privilege. See: Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111 
isto protect aqvice, opinion, and reconunendation in the decisional process and to encomage 
open and frank discussion in the deliberative process. See Austin v. City ofSai1 Antonio, 630 
S.W.2d 391,394 (Tex. App.-SanAntonio 1982, no writ); see also Open Records Decision 
No. 538 at 1-2 (1990). 

In Open Rec~rds Decision No. 615, this office re-examined the statutory predecessor to 
section 552.1:1 1 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.1 U excepts only those inte111al cOlmmmications that consist of advice, opinions, 
recommendations and other material reflecting the policymaking processes of the 
govenunental, body. See ORD 615 at 5. A govenunental body's policymaking ftmctions do 
not encompass routine inte111al administrative or persOlmel matters, and disclosure of 
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information about such matters will not inhibit fi.-ee discussion of policy issues among agency 
personnel. See id.; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (section 552.111 not applicable to persolTI1el-related conTI1mnications that did 
not involve policymaking). A gove111menta1 body's policymaking functions do include 
administrative and pers01TI1el matters of broad scope that affect the govenunental body's 
policy missio.11. See Open Records Decision No. 631 at 3 (1995). FUliher, section 552.111 
does not protect facts and written observations of facts and events that are severable from 
advice, opiniqns, and recommendations. See ORD 615 at 5. But, if factual info1111ation is 
so inextricably inte1iwined with material involving advice, opinion, or reconunendation as 
to make severance of the factual data impractical, the factual infonnation also may be 
withheld und~r section 552.111. See Open Records Decision No. 313 at 3 (1982). 

This office -also has concluded that a preliminary draft of a document that is intended for 
public release in its final f01111 necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the f01111 and content of the final document, so as to be 
excepted fr01fi disclosure Ul1der section 552.111. See OpenRecords Decision No. 559 at2 
(1990) (applying statutory predecessor). Section 552.111 protects factnal infonnation in the 
draft that also. will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.1J 1 encompasses the entire contents, including conunents, underlining, 
deletions, and·proofreading marks, of a preliminmy draft of a policymaking document that 
will be releasyd to the public in its final fonn. See id. at 2. 

Section 552.1) 1 can also encompass c01IDnunications between a gove111l11enta1 body and a 
third-pmiy, ilw1uding a consultant or other pmiy with a privity of interest. See Open Records 
DecisionNo.,$,61 at 9 (1990) (section552.111 encompasses cOlIDmmications with p arty with 
which govellJ,1nenta1 body has privity of interest or C01IDnon deliberative process). For 
section 552.1;11 to apply, the govenTI11ental body must identify the third party and explain 
the nature of hs relationship with the govenunental body. Section 552.111 is not applicable 
to a COIID11u:nication betW'een the govenunental body and a third pmiy unless the 
govemmental: body establishes it has a privity of interest or COlIDll0n deliberative process 
with the thirdppmiy. See id. 

The district c8ntellds that the submitted infonnation consists of e-mail c01nmlmications and 
draft docUln~~lts that contain advice, opinion, and recommendations pertaining to the 
district's poliyy mission regarding budget guidelines. You state the district has released the 
submitted dr~Jt doclU11ents in their final f01111. Upon review of your arguments and the 
information aFssue, we detemline the district may withhold the infonnation we have marked 
under sectioi~' 552.111 of the GovenTI11ent Code. However, we find the remaining 
info1111ation y~:msists of either general administrative infol111ation that does not relate to 
policymaking§ information that is purely factual in nature, or infonnation that was 
communicatC!8 with parties you have not identified as sharing a privity of interest or common 
deliberative p~ocess with the district. You have failed to demonstrate, and the info1111ation 
does not ref1~yt on its face, how tIns infonnation is excepted under section 552.111 of the 
Govemment ;:f:ode. Accordingly, we find none of the remaining info1111ation may be 
withheld under section 552.111 of the Govemment Code. 

; .~-
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Section 552.107(1) of the Government Code protects information that comes within the 
attorney-clielit privilege. When asserting the attol11ey-client privilege, a govenunental body 
has the burdell of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to withhold the infol111ation at issue. See Open Records Decision No. 676 at 6-7 
(2002). Firs~~' a govemmental body must demonstl~ate that the infonnation constitutes or 
documents a 'conullllllication. Id. at 7. Second, the communication must have been made 
"for the pml?9se of facilitating the rendition of professional legal services" to the client 
govel11menta1' body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
attol11ey or l'epresentative is involved in some capacity other than that of providing or 
facilitating pi:bfessional legal services to the client govenunental body. See In re Tex. 
Farmers Ins. "Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorney-clieilt privilege does not apply if attol11ey acting in capacity other than that of 
attorney). GovenU11ental attorneys often act in capacities other than that of professional legal 
counsel, sucli as administrators, investigators, or managers. Thus, the mere fact that a 
conullllllication involves an attol11ey for the govenunent does not demonstrate this element. 
Third, the p:r;ivilege applies only to cOlmnunications between or among clients, client 
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A)-(E). 
Thus, a govel1-U11ental body must inf01111 this office of the identities and capacities of the 
individuals to::whom each cOlmllllllication at issue has been made. Lastly, the attol11ey-client 
privilege appHes only to a confidential conullllllication, id. 503 (b )(1), meaning it was "not 
intended to b'e disclosed to third persons other than those to whom disclosure is made in 
fmiherance of the rendition of professiona11egal services to the client or those reasonably 
necessmy fc:iJ' the transmission of the conununication." Id. 503(a)(5). Whether a 
conullllllicatiOn meets this definition depends on the intent of the parties involved at the time 
the infonnatibn was conununicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-:Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at a.l1y time, a govenunental body must explain that the confidentiality of a 
conununication has been maintained. Section 552.107(1) generally excepts an entire 
conullllllicatiQn that is demonstrated to be protected by the attol11ey-client plivilege unless 
otherwise waived by the govenunental body. See Huie v. DeShazo, 922 S.W.2d 920,923 
(Tex. 1996) (privilege extends to entire cOlmllllllication, including facts contained therein). 

Although YOlVseek to withhold an e-mail you state you have mm"ked llllder section 552.107, 
we note you 1jave not marked any e-mails mider section 552.107. Accordingly, the district 
has failed to d~monstrate that the attol11ey client privilege is applicable to any portion ofthe 
remaining iIi(0l111ation, and the district may not withhold any pOliion of the remaining 
infornlation l111der,section 552.107(1) of the Govenunent Code. 

:.;,:;.' 

We note the r~illaining infonnation includes district employees' cellular telephone nUlllbers 
that may b;e protected under section 552.117 of the, Govenunent Code.! 

.', 
:,,' 

I The Ofnce of the Atlorney General will raise mandatOlY exceptions on behalf ofa governmental body, 
but ordinarily wiiI not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987), . 
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Section 552. i.17(a)(I) excepts from disclosure the Clment and fonner home addresses and 
telephone l1l11ibers, social security numbers, and family member infolmation of cunent or 
former offici~ls or employees of a govermnental body who request this infonnation be kept 
confidential Hilder section 552.024 of the Government Code. Gov't Code § 552.117(a)(1). 
Additionally,':section 552.117 encompasses personal cellular telephone numbers, provided 
the cellular telephone service is paid for by the employee with the employee's fimds. See 
Open Recorc)'s Decision No. 670 at 6 (2001) (extending section 552.117 exception to 
personal cell~Har telephone number and personal pager number of employee who elects to 
withhold h011'+;e telephone number in accordance with section 552.024). Whether information 
is protected By section 552.117(a)(I) must be detennined at the time the request for it is 
made. See dpen Records Decision No. 530 at 5 (1989). The distTict may only withhold 
infomlation ltilder section552.117( a) (1 ) on behalf of cunent or fonner officials or employees 
who made a request for confidentiality under section 552.024 prior to the date on which the 
request for this information was made. 

We have m~rked district employees' cellular telephone numbers in the remarmng 
infonnation. ;y ou have not infolmed us whether the employees timely chose to restrict 
public access to their personal information. Fmihennore, you have not infomled us whether 
the employees paid for their cellular telephone service. Therefore, ifthe employees timely 
requested c01jfidentiality for their personal inf01mation and the cellular telephone numbers 
we have matked are not paid for by the district, the district must withhold the marked 
jnfo1111ation p:tu-suant to section 552.117(a)(1) of the Govemment Code. lfthe employees 
did not timely:request confidentiality or the marked cellular' telephone numbers are paid for 
by the districtithe marked infonnation may not be withheld lmder section 552.117(a)(I) of 
the Govennnent Code. 

~ :.' . 

We note the l{~maining infonnation includes e-mail addresses subject to section 552.137 Of 
the Govennneilt Code. Section 552.137 provides that "an e-mail address ofamember ofthe 
public that is provided for the purpose of connTIlmicating electronically with a govenunental 
body is confidential and not subject to disclosure under [the Act]," unless the owner of the 
e-mail addres;shas affirmatively consented to its release or the e-mail address is specifically 
excluded by s~lbsection ( c). Gov't Code § 552.13 7( a)-( c). We have marked e-mail addresses 
that are not of:~he types specifically excluded by section 5 52.13 7 ( c) ofthe Govemment Code. 
Accordingly, :;the district must withhold the e-mail addresses we have marked lmder 
section 552.107 ofthe Govermllent Code, unless the owners consent to disclosure.2 

We note som~',ofthe materials at issue may be protected by copyright. A custodian of public 
records must:comply with the copyright law and is not required to fumish copies of records 
that are copyitghted. Open Records Decision No. 180 at 3 (1977). A govenunental body 
must allow lhspection of copyrighted materials unless an exception applies to the 

;I~' . 

2We noJe tIllS office issued Open Records Decision No. 684 (2009), a previous detennination to all 
goverm11ental bbaies authorizing them to withhold ten categories of information, including an e-mail address 
of a member of the public lU1der section 552.137 of the Government Code, without the necessity of requesting 
an attorney gendal decision. 
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inf01111ation. :';ld.; see Open Records Decision No.1 09 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
goven1l11entaf' body. In making copies, the member of the public assumes the duty of 
compliance 'Ylth the copyright law and the risk of a copyright infringement suit. 

In summary{ the district may withhold the inf01111ation we have marked under 
section 552.1'11 of the Govermnent Code. To the extent the employees at issue timely 
requested cOl\fidentiality for their personal infonnatiol1 and the cellular telephone numbers 
we have mari<ed are not paid for by the district, the district must withhold the inf01111ation 
we have marlsed pmsuant to section 552.117(a)(1) of the Govenllnent Code. The district 
must withhoJd the e-mail addresses we have marked lmder section 552.137 of the 
Govenllnent ¢ode, lll1less the owners consent to disc1osme. The remaining infonnation must 
be released, b~lt any inf01111ation subject to copyright may only be released in accordance 
with copyrigli~ law. 

This letter ruling is limited to the p31iicular information at issue in this request and limited 
to the facts ~~',presented to us; therefore, this ruling must not be relied upon as a previous 
dete1111inatio#regarding any other infonnation or 311y other circmnstances. 

This ruling thggers impOliant deadlines regarding the rights 311d responsibilities of the 
goven1l11entafbody and of the requestor. For more infonnation conce111ing those rights and 
responsibiliti~s, please visit om website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Atto111ey General's Open Government Hotline, toll free, 
at (877) 673:-,6839. Questions conce111ing the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney~eneral, toll free, at (888) 672-6787. 

,. 

'~. 
I:, -~""'-. 

neka Kanu '.\ 
Assistant Att.$rney General 
Open Records.Division 

NK/em 

Ref: ID# 418954 

Enc. Submitted docmnents 

cc: Requestor 
(w/o e~c1osmes) 


