
May 27,2011: 

.'. 

Ms. Patsy Sp~w 
Secretary of the Senate 
Texas Senate' 
P.O. Box 12068 
Austin, Texa:~18711 

Dear Ms. Spa,w: 

ATTORNEY GENERALOF TEXAS 

G RE GAB BOT T 

0R2011-07559 

You ask whether certain infonnation is subj ect to required public disc10sme lmder the 
. Public Infomiation Act (the "Act"), chapter 552 of the Govemment Code. Yom request was 

assigned ID#419057. 

The Texas Senate (the "senate") received a request for all staff-prepared, intemal bill 
analyses ofthe: 82nd Legislatme submitted by senate members to a committee in anticipation 
of a public h~~ring.l You claim that the submitted infonnation is excepted from disclosme 
under secti01\s 552.101, 5.52.106, ffi1d 552.111 of the Govenm1ent Code. We have 
considered HIe exceptions you claim and reviewed the submitted infom1ation. 

You assert that the submitted inI01111ation is excepted from discloslU"e under section 552.101 
of the Goven~l11ent Code, which excepts from disclosme "infonnation considered to be 
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. }this section encompasses information protected by other statutes. The 
legislative privilege, also lmown as legislative inn11lmity, generally shields legislative actors 

IWe note that the senate sought and received clarification regarding the infol1nation requested. See 
Gov't Code § 552.222 (providing that if request for information is lUlclear, gove11l111ental body may ask 
requestor to clm~ify request); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding that 
when a gove11l11Iental entity, acting in good faith, requests clarification or narrowing of an lUlclear or over-broad 
request for publ~c information, the ten-day period to request an attorney general ruling is measured from the 
date the requesfjs clarified or narrowed). 
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:/i"om being required to testify about their legislative activities.2 Perry, 60 S.W.3d 857,860; 
see, e.g., Gravel v. Us., 408 U.S. 606, 615-16 (1972) (senator not required to answer 
questions about events that OCCUlTed in senate subconmlittee meeting); see also Dombrowski 
v. Eastland, 3.87 U.S. 82, 85 (1967) (legislators "should be protected not only from the 
consequencesoflitigation's results but also from the burden of defending themselves"). As 
such, it is a privilege against testifying in discovery or trial. In Open Records Decision 
No. 575 at 1 (1990), this office detennined that discovery privileges are not covered under 
the statutory predecessor of the Act Thus, the senate may not withhold any ofthe submitted 
inf01111ation under section 552.101 in conjUllction with legislative inu11lmity. 

Section 552.106(a) excepts from required public disclosure "[a] draft or working paper 
involved in Jhe preparation of proposed legislation[.]" Gov't Code § 552.106(a). 
Section 552.106(a) ordinarily applies only to persons with a responsibility to prepare 
information a:~ld proposals for a legislative body. See Open Records Decision No. 460 at 1 
(1987). The.purpose of this exception is to encourage :/i"ank discussion on policy matters 
betweenthe~\lbordinatesoradyisors ofa legislative body andJhemembers ofthelegislative _ 
body; therefo're, section 552.1 06 encompasses onlypolicyjudgments, recommendations, and 
proposals inV9lved in the preparation of proposed legislation and does not except purely 
factual inf0111)ation :/i"om public disclosur~. IeZ. at 2. However, a comparison or analysis of 
factual info1111ation prepared to support proposed legislation is within the ambit of 
section 552. L06. IeZ. 

You state the.infonnation at issue was prepared directly and entirely for the pUl1Jose of 
enacting legislation, including communicating a senator's policy judgments and analysis 
regarding his or her legislation to the chair ofthe senate committee to which the legislation 
is refened. you state that at the time these documents were created and used, the bills to 
which they relilte were still "proposed legislation" within the legislative process, and subj ect 
to amendmenfor revision before consideration by the conunittee. You state the infonnation 
at issue was l1<;ver made public or distributed to any person beyond the authoring senator and 
the respectiv~!c::hair of COlIDllittee and appropriate members of their staffs. Upon review, we 
find the infq1111ation we have marked constitutes advice, opinion, analysis, and 
recommendation regarding proposed legislation. Therefore, the senate may withhold this 
information l,wder section 552.106 of the Govenunent Code. However, we find you have 
failed to dem'onstrate how the remaining infonnation at issue constitutes advice, opinion, 
analysis, or r~yommendations regarding proposed legislation. Accordingly, the senate may 
not withhold:ilny of the remaining information under section 552.106 of the Govenunent 
Code. 

2The legislative privilege also refers to a legislator's inu11lmity from civil liability, ilmlllUllty from 
alTest, and legisJative continuances. E.g" Tex. Const. art. III, § 14 (senators and representatives generally 
plivileged fi'om:«l1'est while h'aveling to or attendillg legislative sessions); Civ. Frac. & Rem. Code § 30.003 
(court must grmij contilmance if attorney is a legislative member and will be attendillg legislative session); In 
re Perry, 60 S.~.3d at 859 (2001) (inu11lmity from civil liability). 
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You also assert the remaining infonnation is excepted :6:om disclosure under the deliberative 
process privilege encompassed by section 552.111 of the Govemment Code. See Open 
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, 
opinion, and recommendation in the decisional process and to encourage open and frank 
discussion iii the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391, 3,'94 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990):: In Open Records Decision No. 615, tIus office re-examined the statutory 
predecessor td section 552.111 in light ofthe decision in Texas Department of Public Safety 
v. Gilbreath;"842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detemlined 
section 552.111 excepts :6:om disclosure only those internal conmmnications consisting of 
advice, recominendations, opinions, and other material reflecting the policymaking processes 
of the govermnental body. See ORD 615 at 5. 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex.App.-Austin1992,no writ). We d~terJ11il1ed that 
section 552.111 excepts from disclosure only those intemal commlmications that consist of 
advice, reconiil1endations, opinions, and other material reflecting the policymaking processes 
of the goven1,mental body. See ORD 615 at 5. A govel11mental body's policymaking 
functions do;not encompass routine intemal administrative or personnel matters, and 
disclosure of i~lfonnation about such matters will not inhibit free discussion of policy issues 
among agenqy persOlmel. fd.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 35l-:(Tex. 2000) (section 552.111 not applicable to personnel-related 
conu11lmicati6ils that did not involve policymaking). A govel11111ental body's policymaking 
functions do ipclude administrative and persOlmel matters of broad scope that affect the 
govermllental~:body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Fmiher, section 552.111 does not protect facts and written observations of facts and events 
that are sever~ble from advice, opinions, and reconunendations. See ORD 615 at 5. But if 
factual inforn)ation is so inextricably inteliwined with material involving advice, opinion, 
or reconunen~ation as to make severance of the factual data impractical, the factual 
infol111ation aJso may be withheld lmder section 552.111. See Open Records Decision 
No. 313 at 3 (1982). When detennining if an interagency memorandum is excepted from 
disclosure un4(::r section 552.111, we must consider whether the agencies between which the 
memoranduni)s passed share a privity of interest or common deliberative process with 
regard to the p,ollcy matter at issue. See Open Records Decision No. 561 at 9 (1990). 

;:) 

We note, the remaining information consists of general administrative information that does 
not relate to p()licymaking or infol111ation that is purely factual in nature. Upon review, we 
find you hav~; failed to demonstrate that the remaining infonnation consists of advice, 
recommendat,i,ons, or opinions that peliain to policymaking. Accordingly, the remaining 
information is, not excepted from disclosure under section 552.111 and it may not be 
withheld on tI1at basis. 
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In sunmlary, tile senate may withhold the infonnation we have marked under section 552.1 06 
of the Goveriunent Code. The remaining infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts aspresented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOlfregarding any other infol11lation or any other circumstances. 

This ruling thggers important deadlines regarding the rights and responsibilities of the 
govenmlentalbody and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.l1s/open/index orl.php, 
or call the Office of the Attol11ey General's Open Govennnent Hotline, toll free, 
at (877) 6732,6839. Questions concel11ing the allowable charges for providing public 
information llilder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attol11eyGeneral, toll free at (888) 672-6787. 

Sincerely, :'!, 

Kate Hartfield 
Assistant Att¢l11ey General 
Open Records Division 

KH/em 

Ref: ID# 419057 
"',' 

Enc. Subni:itted documents 

c: Requestor 
(w/o ~i1c1osmes) 

:,! 
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