ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 27, 2011

Ms. Luz E. Sandoval Walker
Assistant C1ty Attorney

City of El Paso

2 Civic Centet Plaza, 9" Floor

_ BlPaso, Texas 79901 .

OR2011-07560
Dear Ms. Wedker:

You ask whé_fcher certain information is subject to required public disclosure under the
Public h1f01111'ét1011 Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 418935,

The El Paso Police Department (the “department”) received a request for any information
involving a named individual for a specified time period. You state the department has
released som_c-i of the requested information. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.108, and 552.147 of the Government
Code. We :jf'h‘ave considered the exceptions you claim and reviewed the submitted
infonnation.

Initially, we note that some of the submitted information does not pertain to the named
mdividual. Thel efore, this information, which we have marked, is not responsive to the
present request for information. This ruling does not address the public availability of any
information that is not responsive to the request, and the department need not release such
information. -

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confideritial by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which wouild be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to thj_-é public. Indus. Found. v. Tex.- Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this

PosT OFFICE Box 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 WwWW.OAG.STATE.TX.US
/171 Er]ual Emplaymcnt Oppartumry Emplayrr Printed on Recycled Paper




Ms. Luz E. Sa}ndoval Walker - Page 2

test must be established. /d. at 681-82. A compilation of an individual’s criminal history is
highly embarrassing information, the publication of which would be highly objectionable to
a reasonable person. Cf. U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the
Press, 489 USS. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Moreover, we find a
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. However, information that refers to an individual solely as a victim, witness, or
involved person does not implicate the privacy interest of the individual and may not be
withheld under section 552.101 on that basis.

The present request requires the department to compile unspecified law enforcement records
concerning the individual named in the request, thus implicating the named individual’s right
to privacy. Therefore, to the extent the department maintains law enforcement records

depicting the pamed individual as a suspect, arrestee, or criminal defendant, the department

must withhold any such information under section 552.101 of the Government Code in
conjunction with common-law privacy. Wenote youhave submitted responsive information
that does not ciepict the named individual as a suspect, arrestee, or criminal defendant. Thus,
this information is not part of a criminal history compilation and may not be withheld under
section 552.101 in conjunction with common-law privacy. Therefore, we will address your
arguments against the disclosure of this information.

‘We note the responsive information includes information subject to section 261.201 of the
Family Code.’, Section 552.101 ofthe Government Code also encompasses section 261.201,
which provides:

(a) ['lf;}]he following information is confidential, is not subject to public

release under [the Act] and may be disclosed only for purposes consistent

with this code and applicable federal or state law or under rules adopted by

an investigating agency:

:;,;; (1) areport of alleged or suspected abuse or neglect made under this
:>chapter and the identity of the person making the report; and

w» (2) except as otherwise provided in this section, the files, reports,
. records, communications, audiotapes, videotapes, and working papers
, used or developed in an investigation under this chapter or in
.. providing services as a result of an investigation.

IThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Fam. Code §°261.201(a). Because the report for case number 99-126258 pertains to an
investigation‘of alleged or suspected child abuse or neglect, the information is within the
scope of section 261.201 of the Family Code. See id. §§ 101.003(a) (defining “child” for
purposes of this section as person under 18 years of age who is not and has not been married
or who has not had the disabilities of minority removed for general purposes), 261.001(1),
(4) (defining “abuse” and “neglect” for purposes of chapter 261 ofthe Family Code). As you
do not indicate that the department has adopted a rule that governs the release of this type of
information, we assume that no such regulation exists. Given that assumption, and based on
our review, we determine the report 99-126258 and the information we have marked
referencing this incident is confidential pursuant to section 261.201 of the Family Code. See
Open Records Decision No. 440 at 2 (1986) (predecessor statute). Accordingly, the
department must withhold this information from disclosure under section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code. Furthermore,
because sectich 261.201(a) protects all “files, reports, communications, and working papers”
related to an investigation under section 261.201, the department must not release front page
-offense reportinformation. See Fam. Code § 261.201(a)(2). . .

Section 552.1&201 of the Government Code also encompasses section 58.007 of the Family
Code. Section 58.007 provides in pertinent part as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be diselosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
. and records;

+:(2) if maintained electronically in the same computer system as
;; records or files relating to adults, be accessible under controls that are
. separate and distinct from controls to access electronic date
. concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
= federal depository, except as provided by Subchapters B, D, and E.

(e) ng%l enforcement records and files concerning a child may be inspected
or copied by a juvenile justice agency as that term is defined by
Section 58.101, a criminal justice agency as that term is defined by
Section 411.082, Government Code, the child, and the child’s parent or
guardian.
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6); Béfow achild or a child’s parent or guardian may inspect or copy a record
or file:concerning the child under Subsection (e), the custodian of the record
or ﬁle shall redact:

(2) any information that is excepted from required disclosure under
[the Act], or other law.

Fam. Code § 58 007(c), (&), (5)(2). Juvenile law enforcement records relating to delinquent
conduct that occurred on or after September 1, 1997 are confidential under section 58.007(c).

See id. § 51, 03 (defining “delinquent conduct” and “conduct indicating a need for
supervision”‘);l.__ For purposes of section 58.007(c), child means a person who is ten years of
age or older and under seventeen years of age. Seeid. § 51.02(2). Report number 10-262232
consists of a law enforcement record that involves juvenile delinquent conduct that occurred
- after September 1, 1997. Accordingly, this report is subject to section 58.007(c). In this
instance, the requestor is the mother of the juvenile suspect. Therefore, section 58.007(e)
allows the requestor access to the juvenile’s law enforcement records. Id. § 58.007(e).
However, section 58.007(j)(2) provides that information subject to any other exception to
disclosuire under the Act or other law must be redacted. Seeid. § 58.007(j)(2). Thus, we will
consider your, arguments for this report.

Section 552.108(a) of the Government Code excepts from disclosure “[ijnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation;- or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why release
of thewquestéd information would interfere with law enforcement. Seeid. §§ 552.108(a)(1),
(b)(1),.301 (e)(l)(A) see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that
report munbels 10-262232 and 10-266195 relate to criminal cases that are pending
investigation:;, Based upon your representation and our review, we conclude that release of
these reports Would interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 SW.2d 177 (Tex. Civ.
App.—Houstén [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, the
department may withhold the portions of report numbers 10-262232 and 10-266195 for
which it raises section 552.108(a)(1) of the Government Code.

We also note-the remaining responsive information contains confidential criminal history
record information (“CHRI”). Section 552.101 also encompasses laws that make CHRI
confidential. CHRI generated by the National Crime Information Center or by the Texas
Crime Infomiation Center is confidential under federal and state law. CHRI means

“information. collected about a person by a criminal justice agency that consists of
identifiable descnptlons and notations of arrests, detentions, indictments, informations, and
other formal crnmnal charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of
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the Code of Federal Regulations governs the release of CHRI obtained from the National
Crime Information Center network or other states. See 28 C.F.R. § 20.21. The federal
regulations a_iillnow each state to follow its individual law with respect to CHRI it generates.
Open Recordé Decision No. 565 at 7 (1990); see generally Gov’t Code ch. 411 subch. F.
Section 411.083 of the Government Code deems confidential CHRI the Texas Department
of Public Safety (“DPS”) maintains, except DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a ¢riminal justice purpose. Id. § 411.089(b)(1). Thus, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. Upon
review, we find the Federal Bureau of Investigation (“FBI”) number we have marked
constitutes CHRI generated by the FBI, which the department must withhold under
section 552.101 in conjunction with federal law and chapter 411 of the Government Code.

You claim ;i?ortions of the remaining responsive information are excepted under
section 772.3j148 of the Health and Safety Code. Section 552.101 of the Government Code
also encompﬁésses chapter 772 of the Health and Safety Code, which authorizes the
development;of local emergency communications districts. Sections 772.118, 772.218,
and 772.318 of the Health and Safety Code are applicable to emergency 9-1-1 districts
established iy:accordance with chapter 772. See Open Records Decision No. 649 (1996).
These sections make the originating telephone numbers and addresses of 9-1-1 callers that
are furnished’by a 9-1-1 service supplier confidential. Id. at 2. Section 772.318 applies to
an emergency communication district for a county with a population of more than 20,000.
Health & Safety Code § 772.304.

You state the, City of El Paso is part of an emergency communication district established

under chapter;772. You do not inform us, however, whether the information at issue was

furnished by a'service supplier. Accordingly, we will rule conditionally. Thus, if the callers’

telephone numbers and addresses we have marked were furnished by a 9-1-1 service,
supplier, thes; this marked information must be withheld under section 552.101 of the

Government @ode in conjunction with section 772.318 of the Health and Safety Code. But

if the marked information was not furnished by a 9-1-1 service supplier, then it may not be

withheld under section 552.101 on the basis of section 772.318 and must be released.

Next, we addggss your arguments that report number 06-140227 is excepted from disclosure
in its entirety;ynder common-law privacy. As previously discussed, section 552.101 of the
Government ;Code encompasses the common-law right of privacy, which protects
information tliat is highly intimate or embarrassing and is not of legitimate concern to the
public. Indus:-Found., 540 S.W.2d at 685. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. Whether information is subject to a legitimate public interest and
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therefore not ﬁrotected by common-law privacy must be determined on a case-by-case basis.
See Open Records Decision No. 373 (1983). This office has found that some kinds of
medical information or information indicating disabilities or specific illnesses are excepted
from required public disclosure under common-law privacy. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(presoription__:drugs, illnesses, operations, and physical handicaps). Generally, only highly
intimate information that implicates the privacy of an individual is withheld. However, in
certain instarices, where it is demonstrated that the requestor knows the identity of the
individual in’imlved, as well as the nature of certain incidents, the entire report must be
withheld to protect the individual’s privacy. In this instance, although you seek to withhold
report numbéi 06-140227 in its entirety, you have not demonstrated, nor does it otherwise
appear, this is’a situation in which the report must be withheld in its entirety on the basis of
common-law p11vacy However, we agree portions of the information are highly intimate or
- embarrassing and of no legitimate public concern. Therefore, the department must withhold
_ the information you have marked and the additional information we have marked in report

~ 11111111)61‘_06-,,14}1;0227,1111(161‘, section 552.101 in conjunction with common-law privacy.

This office has also found that personal financial information not relating to a financial
transaction between an individual and a governmental body is generally intimate or
embarrassing; See generally Open Records Decision Nos. 600 at 9-10 (1992) (employee’s
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, dnect deposit authorization, forms allowing employee to allocate pretax
compensation. to group insurance, health care or dependent care), 545 (1990) (deferred
compensation information, participation in voluntary investment program, election of
optional insuﬁ_izance coverage, mortgage payments, assets, bills, and credit history), 373
(sources of inéome not related to financial transaction between individual and governmental
body protected under common-law privacy). Upon our review, we find a portion of the
remaining responsive information contains personal financial details that are not of legitimate
public interest. Therefore, the department must withhold this information, which we have
marked, undel section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s lici;‘{nse, driver’s license, motor vehicle title, or registration issued by a Texas

“agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). We find the
department mf,i:ist withhold the information we have marked under section 552.130 of the
Government Code.

Section 552. 1“36 of the Government Code states, “Notwithstanding any other provision of
this chapter, alcredit card, debit card, charge card, or access device number that is collected,

assembled, 01 : maintained by or for a governmental body is confidential.” Gov’t Code
§552.136(b); see alsoid. § 552.136(2) (defining “access device”). Upon review, we find the
department must withhold the bank account number we have marked in the remaining
responsive information under section 552.136 of the Government Code.
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Section 552. 147 ofthe Government Code excepts from disclosure the social security number
of a living pérson. Gov’t Code § 552.147. Upon review, we find the department must
withhold the social security numbers you have marked and the additional information we
have marked under section 552.147 of the Government Code.? '

In summary: ‘(:1) to the extent the department maintains law enforcement records depicting
the named individual as a suspect, arrestee, or criminal defendant, the department must
withhold any-such information, as well as the information you have marked in report
number 06-140227 and the additional information we have marked under section 552.101
ofthe Govemment Code in conjunction with common-law privacy; (2) the department must
withhold the 1eport for case number 99-126258 in its entirety and the information we have
marked referencing this case under section 552.101 of the Government Code in conjunction
with section ?6 1.201 of the Family Code; (3) the department may withhold the portions of
report numbers 10-262232 and 10-266195 for which you raise section 552.108(a)(1) of the
Government Code (4) the department must withhold the FBI number we have marked under

section.552. l"_ )1 in conjunction with federal law and chapter 411 of the Government Code; |

(5) if the calle1s telephone numbers and addresses we have marked were furnished by
a 9-1-1 seryice supplier, the department must withhold this information under
section 552.101 of the Government Code in conjunction with section 772.318 of the Health
and Safety Code; (6) the department must withhold the information we have marked under
section 552.130 of the Government Code; (7) the department must withhold the bank account
number we have marked under section 5 52.136 of the Government Code; and (8) the
department must withhold the social security numbers you have marked and the additional
information we have marked under section 552.147 of the Government Code.* The
department must release the remaining responsive information.*

This letter 1uﬁng is limited to the particular information at issue in this request and limited
to the facts ag ‘presented to us; therefore, this ruling must not be relied upon as a previous
-egarding any other information or any other circumstances.

*We note section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office undel‘,\,t_he Act,

*We 116'"{@ this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies anthorizing them to withhold ten categories of information, including: a Texas driver’s
license number and a Texas license plate number under section 552.130 of the Government Code; and bank
account numbers under section 552.136 of the Government Code, without the necessity of requesting an
attorney general‘decision.

‘We nojé the information being released in this instance includes information that is confidential with
respect to the gefieral public. See Fam. Code. § 58.007. Therefore, if the department receives another request
for this information from an individual other than this requestor, the department must again seek a ruling from
this office. |
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This ruling tijiggers important deadlines regarding the rights and responsibilities of the
govemment'ﬂ body and of the 1equesto1 For more information concerning those 1ights and

or call the Qfﬁce of the Attorney General’s Open Govemment Hotline, toll ﬁee at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey Genelal toll free at (888) 672-6787.

S incerely,

Lindsay E. Hale

Assistant Atterney General
Open Records Division
LEH/em

Ref: ID#418935
Enc. Subm;tted documents

c: - Requestor
(w/o enclosures)




